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A new paradigm is modeling the World: revolutionampovations in all fronts, new

information technologies, huge mobility of capitalse of risky financial tools,

globalization of production, new emerging powerd #re impact of consumer concerns
on governmental policies. These phenomena are rehdape World and forcing the

advent of a new World Order in the Multilateral Mxary, Financial, and Trading

System.

The effects of this new paradigm are also transiogrglobal governance. The political
and economic orders established after the World &viar centered on the multilateral
model of UN, IMF, World Bank, and the GATT, leadeyglthe developed countries, are
facing significant challenges. The rise of China @merging countries shifted the old
model to a polycentric World, where the governamdethese organizations are
threatened by emerging countries demanding a biggeticipation in the role and

decision boards of these international bodies.

As a consequence, multilateralism is being con&ority polycentrism. Negotiations
for a more representative voting process and thsspire for new rules to cope with the
new demands are paralyzing important decisions.

This scenario is affecting seriously not only therdtary and Financial Systems but
also the Multilateral Trading System. Internatioti@de is facing some significant
challenges: a serious deadlock to conclude therdastd of the multilateral negotiation
at the WTO, the fragmentation of trade rules by rthdtiplication of preferential and
mega agreements, the arrival of a new model ofajlptoduction and trade leaded by
global value chains that is threatening the cédierorder, and the imposition of new
sets of regulations by private bodies commandedrdmysnationals to support global
value chains and non-governmental organizatiorreftect the concerns of consumers
in the North based on their precautionary attitabdeut sustainability of products made
in the World. The lack of any multilateral orderthis new regulation is creating a big
cacophony of rules and developing a new regulatay of the Global North against
the Global South.
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The objective of this paper is to explore how thesalenges are affecting the Tradinge
System and how it can evolve to manage these renadgr

. WTO, THE NEW GENERATION OF PTAS AND THE MEGA-
AGREEMENTS

1. Introduction — an impasse at the WTO

The first challenge of the Multilateral Trading 8w is how to break the impasse of
the last round of negotiations — the Doha Rounac&i2002, WTO members are
struggling to balance the interests of developatideveloping countries under the new
geometry of power derived from the rise of the egimgy countries. As a response to
this impasse, many countries preferred to concentgolitical efforts with the
negotiation of preferential trade agreements.

Following the history of the WTO, the mandate aimagirig of the former rounds were
decided mainly by the US and the EU. With the emecg of China, India, and Brazil
this geometry was shifted and, because the intexasild not be accommodated as
before, the Doha Round arrived at a big stalemate.

With the difficulties to conclude the Doha Rounddahe challenge to adapt the old
trade rules to the new reality, the US and the Etidkd to launch a new generation of
PTAs with several of their partners. Some examatesthe US-Korea, EU-Korea, EU-
Canada, US-Australia, and US-Chile agreements.

To deal with the new challenges of trade, the U& e EU are negotiating what is
being called 2% century PTAs: the Trans-Pacific Partnership — TRIS, Japan,
Australia, Brunei, Chile, Malaysia, New ZealandriR&ingapore and Vietnam) and the
Transatlantic Trade and Investment Partnership P TOS and EU). These two mega-
agreements will enclose half of World trade bus ltsin 50 countries. Behind these two
new strategies of the US and the EU are the geoesciz interests of these partners
and a response to the aggressive trade and invaspolecies of China.

These mega are a new sort of agreements. Morghbaeduction of tariffs, they aim to

define a new structure and modalities for all kindsion-tariff barriers to trade, along
with new rules for important trade related issuashsas investment, competition and
new concerns as environment, climate, labor, fooarcity, animal welfare, private

standards as the result of a mounting consumesymes

Many emerging countries as Brazil, China, and Inds global international traders,
prefer to give priority to the multilateral trackthere they presume to better influence
the trade game and better defend its interests.eMeny the conclusion of the Doha
Round is more difficult to achieve than expectefteAalmost two decades, the only
tangible result is the Agreement on Trade Fadiitat

Many countries, on the contrary, chose to pursuhan track: to increase their trade
through negotiations of PTAs. This strategy, on time hand, creates new market
opportunities, but on the other hand results inftagmentation of international trade
regulation, creating conflicts and lack of trangwey, accountability, coherence, and
legitimacy.



There is a new reality that must be confronted. TH& had launched the TPP,
encompassing several countries in the Pacific regiad the EU is changing its
priorities from WTO and PTAs to opt for a new ckallje — the negotiation with its
most controversial trade partner, the US. The mneadf the TPP and the TTIP are
revolutionary initiatives to the trading system.eyhwill surely benefit its parts but, at
the same time, will create an uncertain scenarn@tother trade partners. Due to their
sizes, they will establish a new system of rulesbpbly in conflict with WTO because

it will discriminate parts-in from parts-out of e PTA. New rules will occur in areas
expanding WTO rules (WTO-plus) as service and lietalal property, but also, with

rules in new areas as environment, climate chaadey, investment and competition
(WTO-extra rules).

Modern PTAs have, besides ambitious schedules efemntial tariffs, a broad
regulatory framework to deal with bilateral intetioaal trade flows of goods and
services. This set of rules deals with severaletnatiated activities and may have a
direct impact on market access of the prefereritidle partners. Thus, this new
generation of the preferential regulatory framewallows both to enhance the trade
liberalization promoted in by the PTA and to praritbols to protect sensitive sectors
from the enlarged market access in their domessikets. Therefore, the definition of
its regulatory framework is as important as théftaeduction. A proper design of the
preferential rules may mitigate the negative efeuft trade liberalization on sensitive
sectors as well as eliminate regulatory barriecedaby other sectors.

2. PTAs of the 2% Century: TTP and TTIP

From the significant amount of information alreadyeased about these two mega-
agreements, complemented by agreements of the eewrajion as Korea-US and
Korea-EU, some inferences can be developed as t¢ldelrof PTAs the US and the EU
are creating. The negotiations of these two megeesgents present an ambitious
agenda, with substantial elimination of tariffs gmods, enlargement of market access
in services and government procurement, convergamck cooperation through the
harmonization or equivalence of technical, sanitarg phytosanitary measures.

A relevant issue for all emerging countries tha agricultural exporters will be the
negotiation by the EU and the US of preferentigfftquotas for agricultural products.
The quotas negotiated will impact and reduce tlobda]l tariff quotas available by the
EU and the US in their agricultural market, sigrafitly harming emerging countries.

The enlargement of market access of the trade guartparticipating in these two
agreements shall have as a certain effect not thielyincrease in trade flows between
these parties, but also a reduction of flows frotiheop emerging countries to these
destinies (trade diversion), since emerging coestrproducts will not face this
privileged market access.

The agreements will also include several WTO-plad extra rules such as enhanced
intellectual property protection, as proposed by WS in the TPP, regulation of e-

commerce, competition rules, liberalization andi@ecbon of investments, regulation of

trade-related aspects of state-owned enterprisegispns on small and medium sized

enterprises, rules of international supply cha@msongst other themesOne major

2 FERGUSSON, |.; COOPER, W.; JURENAS, R.; WILLIAMS,, The Trans-Pacific Partnership
Negotiations and Issues for Congre€nngressional Research Service Report for Congpesko de
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concern in the development of WTO-plus rules in BT#that they will certainly affect
all trade player and not only the ones that hawecty participated in the negotiation of
the PTA.

The rules of deep integration negotiated withirsthagreements, which regulate behind
the border barriers, such as technical regulataotsintellectual property, are likely to
be extended to all extra players, since these rimgdy in a modification of the
countries’ national legislation to be applied tb gbods or services trade within the
territory of the countries include in the megaspé@nts from emerging countries are
likely to face new technical and sanitary standamdgotiated within the TTIP or
enhanced intellectual property protection in paerdgistered in any of the TPP
partners, which may also affect these exports.

The US model of PTAs

The US has developed over the past years a mo®@ Afwhich includes binding rules
in a wide range of trade related topics. The TR®Ptha TTIP, as well as the PTA with
Korea (KORUS) that entered into force in the pasrg could serve as a base for the
mega negotiations and indicate what kind of ruleslisbe proposed by the US in an
eventual negotiation with some emerging countries.

Concerning the rules of origin, the most relevandppsal by the US in the TPP
negotiations is the “yarn forward” for textiles, reddy implemented in other
agreements. This strict requirement confers origmy for textile products fully
produced in one or more member countries of théemstial agreement. This rule of
origin can be interesting for some emerging coastriextile industry that are
compLeBmentary to the American industry, and thab allefends the yarn forward
criteria’.

Regarding trade defense issues, the most relelames present in US’s agreements
are related to sectorial safeguards, applied t@gural and textile products, during a

transition period. PTAs with Australia, Morocco a@Gtile establish a reference price
below which agricultural safeguards can be applide agreement with Australia also

allows the application of safeguards when expotteed 110% the amount established
in the schedule of the PTAIt is likely that the US demand the negotiatioh o

agricultural safeguards in an agreement with amerotountry, which can harm the

country’s exports in some competitive agricultisattors. Efforts should be centered in
attenuating the effects of these safeguards, bgbksitiing requirements of serious

injury, previous consultations with the other padygmpensation mechanism, etc.

In the issue of technical, sanitary and phytosayibtarriers to trade, US PTAs usually
present mechanisms of mutual recognition of thesasores by the parties of the
agreement. This mechanism considers that the wahand sanitary requirements
present in the legislation of each country havawdent level playing fields and can be

2013, p. 47-48 anthterim Report to Leaders from the Co-Chairs EUigh Level Working Group on
Jobs and GrowthJune 2012

% FIESP Andlise Quantitativa das Negociacdes Internaciond&o Paulo, 2011, p. 56

* CARVALHO, Marina A. E.,Medidas de Defesa Comercial e Regras de Origem:ofema de
Regulacdo em Acordos Regionais de Comércio Celebrpdr Unido Europeia, Estados Unidos, China
e India Texto para Discussdo 1811. IPEA, 2013
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recognized by the other courtryThese negotiations can be of great interestdores
agricultural exporters, facing sanitary and phyhasay barriers when exporting to the
US market.

Trade in services is an area of great interesh@ddS. The country usually demands a
negative schedule of commitments in its PTAs, byctvlonly the services sectors that
will not be liberalized are listed. Another parfamity of the US model, based on
NAFTA, is that it excludes mode 3 (commercial pres9 from the rules of trade in
services to regulate the activity in the investraesttapter. Due to the same reasoning,
financial services are also regulated in a sepatapter.

The increase of intellectual property protectioraiso a major issue for the US. The
KORUS agreement has substantially enhanced sudkction and proposals on the
TPP aim to increase even further the duration éfhaurights and to strengthen the
protection of patents, especially in pharmaceuticabuct§, which can be an issue for
the governmental program of generic drugs develapedme emerging countries.

Investments regulation includes clauses regardimg protection of international
investments and investor-state arbitration, in thedel of bilateral investments
agreements (BITs). The regulation of the theme mpresent an issue for some
emerging countries since some of them will rejechsan arbitration clause.

An interesting point is the current debate on th&@ent American position regarding the
freedom of capital flows. US PTAs usually establise complete freedom of capital
flows, but, due to the financial crisis of 2008eith are some of its partners that argue
that capital controls are a necessary measureotaoqie economic stability in periods of
crises and some degree of controls must be allobd change in position will
possibly be reflected in the TPP

Government procurement is also an issue of intdoesthe US. For some emerging
countries, government procurement represents mbiget to American exports and the
issue is included in the negotiations. US agreesné&mtguently prohibit preferential

treatment to national products in procurement aedeén its PTAs, which can affect
emerging countries governmental programs of deveép promotion.

The US also regulates competition, environmentsouial clauses in its agreements as
well as the new topics proposed in TPP and TTIPotiggons, which point to the
extensiveness of the trade regulation and the aeegration sought by the country in
its preferential negotiations.

The EU model of PTAs

® PIERMARTINI, Roberta; BUDETTA, Michelle, “A Mappimof Regional Rules on technical barriers to
trade”, in ESTEVADEORDAL, A., et. alRegional Rules in the Global Trading Systedambridge:
Cambridge University Press, 2009, p. 259

® FRANKEL, S. “The intellectual property chaptertiee TPP”. In: LIM, C.L.; ELMS, D.K.; LOW, P.
(orgs.).The Trans — Pacific Partnership: A Quest for a Ttydrirst-Century Trade Agreemerilew
York: Cambridge University Press: 2012, pp. 157-170

" FERGUSSON, I.; COOPER, W.; JURENAS, R.; WILLIAMS,, The Trans-Pacific Partnership
Negotiations and Issues for Congre€nngressional Research Service Report for Congpesko de
2013, p. 39
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The EU also presents an extensive regulation iroadorange of themes in its PTAs. In
its previous agreements, several clauses in thesnels as environment, labor, and
competition were merely cooperative, with no bigdmechanisms. But there has been
a recent change towards obligatory clauses in tissses.

Regarding rules of origin, the preferred methodh®/EU is to establish transformation

process for each product, which can result in aptexcertification procedure. Some

European rules confer origin for products with & laggregated value in the continent,
allowing for products majorly produced in other ntiies with cheaper labor costs to be
eligible to preferences by EU’s PTA partners. Tissa concern to some emerging
countries, in relation to exports on footwear, itegf and paper and paper products
industrieé.

In trade defense instruments, the major concergain, the mechanism of agricultural
safeguards, present EU’'s PTAs which should be alimagent of the bloc in
negotiations with other emerging countries.

Technical, sanitary and phytosanitary barriersremlé are usually regulated by the
harmonization — through the export of Europeandseds — of each partner's domestic
legislationS. Nevertheless, the negotiations of harmonizatiBuses and especially
mutual recognition ones are of great interest fanynemerging countries. Many
agricultural exports face SPS barriers and an sxterrange of industrial products is
directly or indirectly affected by the REACH prograa complex regulation regarding
chemicals, which is currently affecting emergingiaies sectors of chemicals, electric
electronics and textil&$

Trade in services is a market of interest of the &id the liberalization of several
sectors is likely to be demanded. The EU usuallpies the model of the GATS, with

a positive schedule of commitments where only therdlized sectors are listed, and
with the inclusion of mode 3 in the services chapfut the recent EU-Korea

agreement also regulates the liberalization of stments related to this mode of
service$®.

In intellectual property, the EU also aims to erdeaihe level protection and has,
together with the US, established this as one ebthjectives of the TTIP, even though
there are some long-standing differences betweeop€an and American legislation
that will be kept. A topic of great interest of tB&) regarding intellectual property is
geographic indication, which is being included egatiations with Brazil.

The regulation of investments in a manner simildh\BITs is common in EU’'s PTAs
as well and another theme of the TTIP, which aiot tiberalization and protection of
international investments and shall present andsitor-state arbitration cladée

8 FIESP Analise Quantitativa das Negocia¢des InternacioraiRelatéri Sdo Paulo, 2011p. 86.

° PIERMARTINI, Roberta; BUDETTA, Michelle, “A Mappimof Regional Rules on technical barriers to
trade”, in ESTEVADEORDAL, A., et. alRegional Rules in the Global Trading Systédambridge:
Cambridge University Press, 2009, p. 258

19 Andlise quantitativa, p. 86 e ss.

' RORIZ, J.H.R.; TASQUETTO, L.SPropriedade intelectual, servicos e investimenganorama de
regulacdo em acordos regionais de comércio celetsgubr Unido Europeia, Estados Unidos, China e
india. IPEA, TD 1801, 2012, p. 46-48
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Government procurement is also regulated in EU'SA9Tand does not present
significant differences if compared with the US rabd he chapter usually regulates on
non-discriminatory market access, fair and equitaldatment and transparency and it
also limits offsets and conditionalities in govemlmh procurements covered by the
PTA. Furthermore, no or few flexibilities regardisgecial and preferential treatment
for developing countries are allowéd

Competition, environment, and labor clauses havanged in the EU most recent
agreements from cooperative to binding clausesthBunore, the increasing concern
with environment and climate change issues hastlea&U to develop several rules on
the subject, mainly in the form of technical staddaand the level playing field sought
by the bloc in the negotiation of environmentalusies in PTAs may have been
increased, which should be reflected in negotiatwwith other emerging countries.

3. Simulations of the impacts of TTP and TTIP on tke BRICS

Certainly excluded emerging countries will be atiéekcby these mega agreements. To
give an idea of the dimension of these impactss ®Bection will simulate some
scenarios with some emerging countries: Braziln@hindia, Russia and South Africa.
The modeling considers three sectors: agriculimaystry and services. The idea is to
estimate the costs for the BRICS for not parti¢cngain the TTIP and the TPP.

Modeling hypothesis

The GTAP computable general equilibrium model wssduin the present simulations
in order to evaluate the first round effects of tiests and opportunities for the BRICS
of the conclusion of the TTIP and the TPP. For scdption of the standard GTAP
model, see Hertel (1997).

The GTAP model is a global comparative static agapieneral equilibrium model. The
model identifies 57 sectors in 153 regions of tlelak Its system of equations is based
on microeconomic foundations providing a detailgec#fication of household and
perfect competitive firm behavior within individuedgions and trade linkages between
regions. In addition to trade flows, the GTAP modako recognizes global
transportation costs.

The GTAP model qualifies as a Johansen-type madths. model estimates the impacts
of external shocks (gains and losses of a PTA)utjinca comparative static modeling
(before and after the shock). The solutions areiobtl by solving the system of
linearized equations of the model. A typical reshlbws the percentage change in the
set of endogenous variables (GDP, exports and ispexchange rate and land value)
after a policy shock is carried out, compared ®rtkialues in the initial equilibrium, in

a given environment. The schematic presentatiafobfinsen solutions for such models
is standard in the literature (see Dixon et al 203hd Dixon and Parmenter (1996)).

The GTAP 8 database combines detailed bilaterdefraansport and protection data
characterizing economic linkages among 129 regitmgether with individual country

13 BADIN, Michelle R. S.A Regulacéo de “Novos Temas” em Acordos Prefereniae Comércio
Celebrados por Unido Europeia, Estados Unidos, @hérindia: Pontos Relevantes para o BraBiEA,
TD 1773, 2012



input-output databases which account for interegeadt linkages within regions. The
dataset is harmonized and completed with additiGmlrces to provide the most
accurate description of the world economy.

The main applied protection data used in the GTAdR&base originates from ITC's
MacMap database, which contains exhaustive infaonadt the tariff line level. The
ITC database includes the United Nations Conferemtelrade and Development’s
(UNCTAD’s) Trade Analysis and information systemRAINS) database, to which
ITC added their data. The model transforms all $jgariffs in ad valorem tariffs.

In order to capture the first round effects, thedations were carried out using a
standard GTAP hypothesis, which considers pertextbf mobility for labor and capital
and imperfect factor mobility for land and natur@sources. National aggregate supply
of factors of production is exogenous and productezhnology for firms is given.

The way the economy variables are affected by bot& reductions in bilateral import
tariffs of the TTIP and TPP partners will dependtioa resulting behavior of domestic
relative prices. Domestic relative prices of thdHa&nd TPP partners will be altered in
such a way that import competition from the PTAtpar will be favored, as the
economy becomes more preferentially open to tr&ieerall efficiency in resource
allocation tends to be improved and, by the sarkentopossible gains from trade may
take national welfare a step up.

Notwithstanding the aggregate benefits from impdovesource allocation, regions
might be adversely affected by re-orientation @dé& flows — trade diversion — as
relative accessibility changes in the system. Thilateral aggregate gains from trade
are not necessarily accompanied by generalizedmafjgains in welfare. This issue of
trade diversion versus trade creation has beempartant one in the international trade
literature, especially in the case of welfare estibns of preferential trade agreements.

Three scenarios will be considered for the impatfETIP and TPP on the growth rate
and on the trade balance: a full tariff reducticgtween US and EU; a full tariff

elimination plus a 50% reduction of non-tariff bars (NTB); and a full elimination of

both tariffs and NTBs.

For the modeling of the reduction of non-tariff tiars, this simulation used the results
presented by the Ecorys Project (2009) developeBdogien e Francois to the European
Commission. The Ecorys Project estimated, for thBPTthe costs of non-tariff barriers
for the US in relation to the EU and vice-versa. the TPP, the present simulation uses
the average of this two estimates as a proxy fer rtbn-tariff barriers among TPP
countries having the US and Japan as main partners.

Results of the simulations

A summary of the estimates for several scenariepasented below.

Effects of TTIP

For each of the BRICS, the impacts of TTIP areudated considering three different
hypotheses: (i) a full tariff reduction between d&d EU; (ii) a full tariff elimination

plus a 50% reduction of non-tariff barriers (NTB»d (iii) a full elimination of both
tariffs and NTBs.



The effects of TTIP on BRICS GDP growth and TraddéaBce are the following:

Graphic 1.1 - Impacts of TTIP on the BRICS GDP Growth (%)
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Graphic 1.2 - Impacts of TTIP on the BRICS Trade Bdance (%)
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In economic terms, with the negotiation of TTIA, BRICS will suffer losses in their
growth rate and trade balance, considering thé foand effects presented by the
simulation and comparing the costs by each ofitreedountries with this agreement. It
is possible to assume that the TTIP will resultgmins of competitiveness for its
partners while the BRICS, by remaining outsideh® agreement, could suffer further
losses in their trade balance.

When only the reduction of tariffs is consideretle tresults are not expressive.
However, when the elimination of non-tariff barsebetween EU and US are
considered in the hypothesis of 50% and 100%, dgative impacts are significant,
regarding sectorial GDP and trade flows. More ttaaiffs, the trade gains of TTIP will
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be obtained through negotiations of non-tariff leas including technical barriers,
sanitary and phytosanitary measures, trade faeilita among others, which are,
nowadays, the real barriers to trade.

Effects of TPP

The simulation presents the impacts of TPP to tR&S economies, considering: (i) a
full tariff liberalization amongst TPP members) @ifull tariff liberalization plus a 50%
reduction of non-tariff barriers (NTB) amongst TRRembers; (ii)) a full tariff
liberalization plus a 100% reduction of non-tariffarriers (NTB) amongst TPP
members.

The effects of TPP on BRICS GDP growth and Tradarmz are the following:

Graphic 1.3 - Impacts of TPP on the BRICS Growth ¢o)
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Graphic 1.4 - Impacts of TPP on the BRICS Trade Baknce (%)

South
Brazil Russia India China Africa

0,00%
-2,00% -
-4,00%
-6,00%
-8,00%
-10,00%
-1 2,00% _ -]0,20%
-14,00% -

-16,00% - mFTA ®FTA + TBT(50%) ®FTA + TBT(100%)
-18,00% - ’ ° 17.10%

Source: CCGI (2014)

10



As the TTIP, the TPP shall present negative impfaetthe BRICS economies already
in the first round effects. These impacts can beensgnificant with the gains of
competitiveness of the TPP partners, as the rebtlie agreement.

When only the reduction of tariffs is consideretle tresults are not expressive.
However, when the elimination of non-tariff barsebetween TPP partners are
considered in the hypothesis of 50% and 100%, dgative impacts are significant,

regarding sectorial GDP and trade flows. More ttaaiifs, the trade gains of TPP will

be obtained through negotiations of non-tariff leas including technical barriers,

sanitary and phytosanitary measures, trade faalitaamong others, the new barriers
to trade.

4. Conclusions

The new generation of PTAs and the megas, whenlwded, will promote a deep
economic integration within its members, which dboresult in the elimination of
several trade barriers, regulatory harmonizatioregulatory equivalence, and creation
of regional value chains. The benefits of this despgration include an increase in
business opportunities (trade in goods and servicebs investments) amongst the
partners as well as the exchange of know-how archntdogy through the
internationalized production chain, enhancing thentries’ competitiveness.

However, the formation of these megas will affeetjatively trade partners that do not
participate in this process of regional integratidfhen tariff and non-tariff barriers are
considered, the negative effects on some outsidarsh as the BRICS, will be

significant, not only in terms of growth but alsoterms of trade balance.

Facing the reality of the multilateral trading ®stwith the crises of the WTO and the
multiplication of a new generation of PTAs and meagreements, the excluded
countries, encompassing emerging, developing aast teveloped countries, will have
to rethink their strategies related to trade pesci

- They can follow passively the negotiation and lenpentation of these new
generations of PTAs. The consequence is that theserules will be imposed to the
excluded countries and they will need to adapt falldw several of the requirements
present in these two agreements without havingggaated in the drafting of such
rules, and thus, without being able to negotia@wn interests and perspectives in the
regulation of such themes. Therefore, becomingtakers, instead of rule makers, and
bearing all the costs related to their late arrimathe new generation of international
trade rules.

- They can accept the new reality and decide ta member of these new blocs, as soon
as the first generation of mega is created. Theltdbera short space to negotiate their
interests since the degree of freedom will be smallhis option will represent the
incorporation of the new models of trade underabgumption that participating in the
benefits will compensate the costs of adaptation.

- They can decide to maintain a small number of #8Ad to leverage the only forum
that has a multilateral character — the WTO. Thpulse for the creation of the mega
can have two reasons. One is that the EU and theall& many years, could not
impose their interests upon the emerging countares decided to go to another track
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for their trade policies. The other is that thegided to create new rules to impose to
the other, having as objective the transformatibthe WTO in a weak organization.
The only solution is for all the excluded countriegeturn to the WTO and make a last
effort to close the Round in exchange of a new dowith all the important new issues.

The new paradigm of the World, however, asks fpradound reform of the WTO, not
only decision process by consensus, a new georfetagreements as plurilaterals and
multilaterals, and new forms of trade for develgpoountries.

Il. GLOBAL VALUE CHAINS
1. Introduction: the paradigm of global value chairs

The International Trading System is incorporatingesv paradigm in the production of
goods and services — the paradigm of the of gleakle chains. The intensification of
this model in the production system is forcing &@&kperts to reconsider many rules of
trade regulation and also to defend this modelhasnew vector of integration for
developing countries in international trade. OEQRF, World Bank and WTO are
investing great efforts in the analysis of thes#gl chains.

Numerous definitions are being proposed in ordeh@racterize global value chains. A
chain can be identified as a set of activities mr@glto produce and deliver a product to
the final consumer, including services carriedmuadr to production as R&D, software,

design, branding, financing, activities of systertegration, as well as post-production
services such as logistics and after-sales servide=re are producer-driven chains for
high-tech products based on capital, but also coesuriven chains that for mass
products based on lower wages.

The qualification of a given process as a globdlierahain comes from the fact that

production takes place in stages that add valyedducts. At each stage, the producer
acquires its inputs and employs production facfong payment of these factors will set
the value added to the product. The process isategeat the next stage so that the
former becomes the value added cost to the nexiupsy. The set of steps may be
performed by one or several companies within antside the country, creating a

production chain.

The recent interest in the new production paradigs taken place because trade flows
arising from the outsourcing of production stages iatensifying. Such flows occur
mainly between developed and developing countgesating growth opportunities.
This new relationship has been beneficial to dgualpcountries, as it is observed with
the increase of the income share of world expoctguiaed by such countries. The
causes that allowed the emergence of these flogvghardrastic reduction of transport
and communication costs, the significant increaseforeign investments and the
liberalization of international trad®é.

In this new scenario of world trade, new issueshaiag raised by countries that wish to
increase their participation in international traédenong the concerns raised, one can

4 Backer, K. De, Miroudot, S. 2018)apping Global Value Chain$)ECD Trade Policy PaperaNo.
159; Baldwin, R.E., Lopez Gonzalez, J. 2038pply-Chain Trade: A Portrait of Global Patterns
and Several Testable HypothesdBER Working Paper 18957..
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identify issues related to a more competitive ekpolicy that depend on the efficient
supply of inputs; to have access to producers angumers; and the specialization of
countries with higher concentration on tasks andirass functions rather than on
individual productg?

Thus, there is a direct impact of global value shaon the formulation of trade,
industrial, and macroeconomic policies. The exgansif global chains in world trade
creates challenges for the usual trade statistiose the chains accentuate problems
inherent to the usual ways of measuring trade flamd require the estimation of other
measures in a way that can fully understand thelymtive model. It creates new
concepts such as “trade in tasks” against the foftreede in goods”.

The interest in the model grows as trade pattdmasge since the flows arising from the
chains have been occupying a significant portiowofid trade. Such trade flows have
occurred mostly among high-tech nations from thetiNobut also with low-wage
countries of the South. The new trade flows haweim® more significant, especially
for those countries in the vicinity of major indugt economies in the World such as
USA, Germany, Japan and China, which highlights fdet that the chains have a
distinctly regional character. Finally, it is notesthy that these new business
relationships were not restricted to a greater flowgoods between the borders of
countries, but also have an increased internatiomalbility of administrative and
productive knowledge. Foreign firms take to the mtaes of assembly not only the
parts to be assembled, but also the knowledge artthvassemble them, how to manage
the assembling firms and how to deliver the progoahufactured.

Some unique characteristics of the chains explarécent global economy. The first is
the increasing fragmentation of production and eqoent increase in the
interdependence of countries. This happens be@ys®t competitiveness now lies in
the efficient provision of inputs, as well as oe #ccess to final producer and foreign
consumers. The second is the fact that the speai@in of countries has happened more
in tasks and business functions rather than orviohail products. Now, the relevant
competition of a country is not between the dongegtioduct against the foreign
product, but rather related to which roles theypiathe value chain. The third is the
new global governance structure. The analysis oball value chains allows the
understanding of which firms and which countriesitoal and coordinate production
activities along a chain.

International trade policies face yet another @mae: the fact that the importance of
the chains in international trade highlights profidein the usual trade data, as the
double counting problem and the potential overestimn of the importance of exports /
imports in GDP; the distortion of the importanceimfports and exports on economic
growth and income; and the difficulty of understagdthe actual weight of trade
relations between countries and the real importahservices to trade.

Due to the global value chains, trade occurs manigugh intermediate goods, ie,
goods that are inputs in the production processtloér nations. Therefore, to explain
the importance of the chains is imperative to idgrthe flows of these intermediate
goods*® However, such information is not directly avaikl trade databases. In order
to get such information is necessary to resortet@aited customs classifications or use

!> Backer & Miroudot 2013.
'8 Baldwin & Lopez-Gonzalez 2013.
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input-output tables that track the use flows, oerewse data from processing trade
available for some nations with special customgmeg.

The global value chains model has substantial itspas the formulation of national
policies. The following points may be highlight&d:

« The identification of partners truly responsible floe trade balance;

« The reduction of trade disputes by explaining ttnatle barriers can impact
domestic products;

* The increasing importance of macroeconomic shoakzroduction across
countries because they are magnified in the presenhglobal value chains;

* The importance given to low-skilled jobs import,these imports can generate
net increase of job openings, as well as expeitiseorks demanding a higher
gualification;

e The importance of certain countries in world indastproduction, since the
comparative advantages of countries are more agedcio tasks performed
along the chain instead of the exported products.

2. Trade in value added and global value chains

Over the decades of 1970 and 1980, global valumsheere already evident in the rise
and rapid industrialization of many Asian countri@xluding China and Southeast
Asia. Regarding international trade, what is imaottto these countries is the way they
decided to open their trade, based on fragmentati@h specialization of production

stages. By integrating their chains both in Northekica and Europe, and also building
its own regional value chain, these Asian countg@sed greater importance in world
trade. More recently, Eastern European countrieb as Poland, Czech Republic, and
Hungary also became examples of areas which opted greater share in productive
specialization. The intra-industry trade, once lsthed among more developed
countries, today is a major constant in trade imrat around the globe, constituting
more than two-thirds of all world trade.

Two points are important to consider about the dogi global value chains: the
geographical proximity and the demands underpinmitggration. Regarding the first
point, it is undeniable that geographical proximmtatters for the formation of global
value chaing® However, increasingly, the reduction of transmmsts and advances in
communication technologies provide a global charat the chain$’ For the second
point, it should be considered that participationtihe chain requires coordination,
agility in the production and transaction facigieSuch demands show not only the
importance of reducing tariff barriers as well asn4tariff ones, including rules of
origin, technical, sanitary and phytosanitary leas;j but also the need for good
infrastructure conditions therein including logestiand skilled workforce, with also a
good business environméeit.

7 Baldwin & Lopez-Gonzalez 2013.

18 Johnson, R. , Noguera, G. 20E2agmentation and Trade in Value Added Over Foucdites NBER
Working Paper No. 18186. Johnson, R. C., Noguera, 2B12a, Accounting for Intermediates:
Production Sharing andTrade in Value Addédurnal of International Economics, 86, 224-236.

¥ Baldwin, 2013

2 Timmer, M.P., Los, B., Stehrer, R. and Vries, @gJ.2013Fragmentation, Incomes and

Jobs,An analysis of European competitivendssonomic Policy28, 613-661.
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It is important to emphasize that according toldggc of global chains, a country that
imports little and exports only domestically proddcgoods without inputs, parts or
pieces from other countries, will be out of theegration of chains and removed from
the gains perceived from the globalized chains.deeh countries, the trade logic shifts
from a protectionist logic to an open market logubere tariffs, antidumping and rules
of origin are not considered because they représeder costs.

In short, the trade of intermediate goods mustesgmt a significant portion of world

trade. One implication of this productive fragméiata is that there must be more
foreign content in domestic exports, which meaiss ldomestic value added for each
dollar that is exportetf:

3. BRIC and the global value chaing?

Once the logic of trade in value added is madercteee can question the present level
of integration of emerging countries in the valbaios.

Regarding the BRIC, the Graphic below, although asiclusive, shows evidence that
China and India are in a better position than Brazd Russia regarding these chains,
since they use a smaller amount of foreign coniteieir exports when compared to

other countries in the globe. Despite the low vadded per dollar exported, what is
happening is that China is a country that has hiedethe most from the model of

global value chains.

Graphic 1.1 — Comparative framework of foreign content in manufacturing
exports (1995-2009)

Foreign Content in Manufacturing exports - 1995 e 2009 - OECD/WTO

70%
60%
S50%

a0%

10%

3 8§ §
 ————————

Cambodia
i
b
loela
n
e
Malt:
Hiif g

d

uuuuu

ina
Italy

New Zealand

s 2

Mexic
(Chin:
Latv

Poland
lapan

Switzerlan

_
—
—
———

M

g

%

g

— 3
| T
——

South Africs E—————
e
—

FUT ——
—
&

Brazl ==

Viet Nam
Denmark
United Kingdom
Australia
Indonesia

United States e ——
Argentina

Saun Arabla S

Russian Federation S

Malaysi

Singapore
Czech Republi

Li
Hong Kong, Chi
Chinese Talpel
Restofthe World

Slovak Repul
& Brunel Darussalam

]
r
I
8
"
H
2

Source: OECD - WTO

The rationale of global value chains requires &ddht interpretation for foreign trade

and for the issue of value added. This is becawghtibnal trade statistics on a gross
basis cannot measure, in the right way, some ctaistics of the contemporary

international trade.

L Johnson e Noguera, 2012

22 The results and methodology for these estimatiessits are explained in Ferraz, L., Gutierre, L.,
Cabral, R., A industria brasileira na era das Cadeias Globais &alor, CCGl, EAESP-FGV,
(ccgi.fgv.br)
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The following Graphic shows the development of BRIGhare of world exports
regarding value added. The performance of Chinzaming value added places the
country in a prominent position in relation to atpartners.

Graphic Il. 1 — BRIC share of world exports regarding value added
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Exports and imports of intermediate products

Concerning the trade of intermediate products, itfieex of intermediate imports to

GDP and the ratio of intermediate exports to GOBwathe comparison of the degree
of integration of a given country into global valakains. According to the Graphic

below, it is possible to assume that Brazil, whempared to several other countries,
has the lowest percentage.

Graphic 1.2 — Intermediate products imports/ manufacturing GDP
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Graphic Il. 3 — Intermediate products exports/ mandacturing GDP
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As a result, in the case of Brazil, despite a sldgrrease over the period, the share of
domestic inputs in the total consumption of inpoysthe Brazilian industrial sector is
still far above the rates observed in many emergind developed countries more
integrated in the value chains.

Graphic 1.4 — Share of domestic inputs in the tothconsumption of inputs by the
industrial sector
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4. Conclusion

The evidence analyzed above points to the low lefahtegration of the Brazilian
economy regarding global value chains. This is dlappening with several other
emerging countries. In order to guarantee theiegrdtion, it will be necessary to
rethink their trade policies towards new industpalicies aiming to achieve greater
competitiveness for their national industries. dhde argued that there are two main
options open for these emerging countries notrntegrated.

On the one hand, these countries could condudataral inclusion policy with the
adoption of an open trade regime by reducing &rificreasing flexibility in rules of
origin and reducing trade protection via antidungpiwith financing and tax incentives
in the search for technological innovation. Onakieer hand, it is also possible to adopt
a policy of negotiating preferential trade agreetmesith countries that complement
such insertion, via reduction of tariffs, coordigtrules of origin, and importation of
higher-tech components and technology transfer.

Another important point that deserves to be adékess whether the priority for those
non-integrated countries to look for regional im&mn in their own geographic area. In
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the case of Brazil, the question is whether Brahibuld seek regional integration in
South America or global integration with more deyad countries such as Europe, the
US, and even China. The phenomenon of global vehans has a strong regional
nature due to shipping costs. However, the neesetk greater technological value
content creates a significant limitation for regibexpansion to these non-integrated
countries.

All the logic of global value chains should be takto account when emerging
countries discuss their trade policy and whethet laow they intend to be integrated
into global chains changes. The logic of globdlgachains is significantly affecting
the logic of their international trade policies ahd same is true for the inverse.
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Il — REGULATORY BARRIERS, MARKET STANDARS AND THE RISE OF
THE CONSUMERS INTERESTS

1. Introduction — a regulatory war of the Global Nath against the Global South

The Trading System is facing a new challenge whih multiplication of rules that

affects not only the trade of goods and servicésalso the production methods, labor
standards, and the impact on the environment andhtd. Important trade regulations
also encompass many other rules such as customsurasa investment, and
competition rules, not to mention energy, emissi@smal welfare, and geographic
indication. More than tariff barriers, trade is i affected by the widespread
imposition of regulations, standards and certifaa, and detailed labeling about the
origin of inputs, methods of production, and imgamh sustainability of every product.

Regulatory measures are being used to differenpadelucts. They can appear in
technical regulations (mandatory) and standardsn-(nandatory) for industrial
products, sanitary and phitosanitary measures ad, feoluntary standards related to
labor, and voluntary or mandatory standards reladesdistainability of production.

They can be created by national governments orrnat®nal governmental
organizations as international standards. Theybeanegotiated by international private
associations as international private standardsiracatporated by governments. They
can also be created by the market through trarsratenterprises imposing standards
on their value chain, by non-governmental orgarnsgt or consumers associations as
“voluntary” standards.

The main problem of this regulatory cacophony iattkach rule creates its own
regulation, standard, and certification. They carckeated by several different entities
as private sectors, associations, transnationatsl, governments. They can be
mandatory or voluntary, or can be imposed by thwdioators of the production chains.

The multiplication of these standards is also innpp&ew rules in the preferential trade
agreements. The result is the creation of threestypf governance: one is the
regulatory coherence among domestic bodies inkiel@€duntry; other is the regulatory
convergence to be negotiated among partners ofdahee trade agreement, involving
the discussion of different methodologies of woskh@rmonization or equivalence of
standards. When countries of different level ofedlepment are interacting, a third type
of governance is created, that of regulatory coatpe.

There is an important issue behind all this var@aftystandards in international trade.
The great majority of this government or non-goveental, private or market, national
or international regulations are being created éyetbped countries under the pressure
of their consumers, conscientious with the futuréhe Planet. Developing and more
especially emerging countries are also aware of rtte@n problems concerning
sustainability. However, they are in another lesfedlevelopment. Trade is an important
component of their economies and the developed dedn important market for their
exports. What developing countries are facing n@whe multiplication of new barriers
to their products.

In international trade, the multiplicity of regutaits, standards and certifications can be
transformed in trade barriers much more significaat the old tariff barriers. Certainly
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they are the new 21Century model of trade barriers, a new divide leetwthe Global
North and the Global South. There is an urgent neegut some order on this
regulatory chaos. It is time to the main actorsotiate some international rules to
transform these standards in instrument of devedspmot of a new division among
countries.

2. Multilateral rules on regulation and standards

GATT and WTO have recognized the importance of tiatiog rules for these
regulations and standards. The WTO Technical Bartie Trade (TBT) and Sanitary
and Phytosanitary (SPS) Agreements aim at ruling,aomultilateral level, over
measures that are created to protect human, aromalant life or health, or the
environment.

Having the history of the creation of these rulesnind is relevant. Since 1948, with
the creation of the GATT, the negotiations focusedariff barriers. In 1979, after eight
rounds of negotiations, the Standards Code canoeeixistence and was signed by 43
contracting parties in the Tokyo Round. In this Reuthere was a first major attempt to
negotiate non-tariff barriers. The Standards Coel#gtdvith mandatory and voluntary
technical specifications, mandatory technical ragohs, and voluntary standards for
industrial and agricultural goods. It also covetechnical requirements related to food
safety and animal and plant health measures, imgudhspection requirements,
labeling and pesticide residue limits. Relevangimational standards were agreed to be
used by the 1979 Standards Code signatories, exdemt they were not adequate to
protect health. That was the launch of the prircipf harmonization for non-tariff
barriers in the multilateral systér

Most of the signatories agreed that the Standamtie Gailed to deal with trade of

agricultural products and that there was an iner@asechnical restrictions. Therefore,
in 1995, in the end of the Uruguay round, the TBil #he SPS came into force as
separate multilateral agreements under the ausmtdbe just born World Trade

Organization. TBT and SPS measures have grown Ighsince the 1990s and have
become the main substitutes of tariff barrierdmworld scenario.

Graphic Ill.1 — Increase of TBT measures (1997-2033
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2 Griffin, R., History of the Development of the SR§reement, In: FAO Documents, Multilateral Trade
negotiations on Agriculture — a resource manuam&a2000, In:
http://www.fao.org/docrep/003/x7354e/x7354e01.hfradess on 16 June2014)
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Graphic 1ll.2 - Increase of SPS measures (1997-28)L
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TBT and SPS complement Article XX of GATT that ddished the rules of exception
to the GATT. Both try to identify how to meet theed to apply rules concerned with
health and environment and, at the same time, gwatkctionism in disguise. In the
Uruguay Round, it was not possible to amend Artigh of GATT. Some of the
agreements negotiated in that Round — for instai@&Jl and SPS - represented
‘interpretation notes’ of the rules enshrined ia #xceptions of Article XX.

The TBT and SPS Committees in the WTO have beescassion forum for specific
trade concerns (STCs), which have served, by lage conciliation forum, avoiding
disputes under the Dispute Settlement Mechanistineof?WTO.

In synthesis, it is important to note that TBT &@BES have a common origin - the
Tokyo Round Standards Code and that TBT and SP&xaeasions of Article XX of
GATT, the main article on exceptions in the GATT/@Tontext. However, under the
pressure of transnationals, private bodies, andwoer associations, new types of
standards were created, and the simple divisiowd®mt measures of TBT or SPS
cannot be sustained. In practice, the surge of ebadnd private standards is
complementing this gap.

3. Private, Market and Voluntary Standards

In the last decades, many have discussed the impaglobalization and the spread of
a new phenomenon that comes with it — global gauere, which means multiplication
of international actors, proliferation of distinebrms, and manifestation of different
concerns from such a multiplicity of ‘regulatorsica‘regulation’.

Multilateral and governmental initiatives have b&srapable of addressing these global
challenges that have spread with the ‘emergenaeeaf non-state market regulatory
initiatives’, which are aimed at governing ‘prodoct, production process, and supply
chains across the globe according to a set of woBfgmental private standards’, rules
that regard different and complex issues, sucload $afety, environmental protection,
labor conditions, human rights protection, and cftte

2 Marx, A., Maertens, M., Swinnen, J. and WoutersPiivate standards and global governance, Leuven
Global Governance Series, 2012, at 01.
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There are many arguments for and against privatedatds, but none of them can
ignore the fact that these standards have becomeality on global trade. Therefore, it
is urgent the need to better understand and an#thgzmstitute of private standards, in
order to maximize their positive points and minientheir negative ones, overcoming
policy inertia as well as market failures.

Pascal Liu presents private standards as standhais are elaborated by non-
governmental entities, which belong to them, whethey are profit-oriented (private
companies) or non-profitable bodfies

The following table offers a list of private standis

Table Ill.1: Examples of private standards

Created by Individual | Created by national chains Created by international
companies chains
Nature’s Choice (TESCO) Assured Food Standards (UK) | GlobalGAP
Filieres Qualité (Carrefour) British Retail Consortium Globg International Food Standard
Standard
Field-to-Fork (marks & Spencet Freedom Food (UK) Safe Qaulity Food (SQR)
1000/2000
Filiére Controllée (Auchan) Qualitat Sicherheit (QS) Marine Stewardship Councjl
(MSC)
P.Q.C. (Percorso Qualita Cona( Assured Combinable Crog Forest Stewardship Coundil
Scheme (UK) (FSC)
Albert Heijn BV: AH Excellent | Farm Assured British Beef an
Lamb
Sachsen Ahrenwort
QC Emilia Romagna
Stichting Streekproductio
Vlaams Brabant

Source: WTO, SPS Committee and M. K. Amaral (2014)

In general, private standards have faced many coscand have become a big
challenge for the multilateral trade system. Sorh¢he challenges that international
trade governance has faced with private standaaysbm listed as such:

1) multiplicity of interoperability of private stalards, which implies lack of
harmonization and equivalence on similar standamt$ding compliance costs, since
there are multiple standards for a single product;

i) marginalization of small holders and developanyd least developed countries due to
complex, rigorous and multi-dimension standards;

iii) concerns that private standards underminestngcture of the WTO Agreements on
Technical Barriers to Trade (TBT) and Sanitary Bhgtossanitary Measures (SPS);

iv) risk that private standards are disguised amitrary measures that undermine all
the globalized structure of free trade;

v) multiplication of private standards that may putisk their sustainability objectives
and create confusion to producers and consumeeztigvashing’);

vi) lack of a multi-dimensional approach on addiggisks for the composition of
private standards since many of the standardsasetod science-based;

% Liu, P. (2009), “Private Standards in Internatioheade: Issues and Opportunities”, WTO’s Workshop
on Environment-related Private Standards, Certifioaand Labelling Requirements, Geneva, at. 2.
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vii) effects of many private standards that aret mdrglobal supply chains, which
generates concerns on national policies and pasriand respect to natural trade
intensity of exporting countrié%

The following graphics illustrate the numbers andia of private standards.

Graphic 111.3 — Private standards - number of certifications
Grafico 8: Niamero total de esquemas de certificacio 2010 — Evolucio (EU-27)
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Graphic 111.4 — Private standards - certifications by origin

Grifico 9: Nimero de esquemas de certificacio por pais de origem
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In summary, all the concerns herein expressed el@ed to three main issues:
legitimacy, accountability and trade barriers.

Concerns related to legitimacy intend to answesstjoes such as: i) ‘who is producing
the standards?’ and ii) ‘where such authority cofras?’

Concerns related to accountability are relatedi)t@re there scientific basis for the
creation of such standards?; ii) who respondshiersetting of private standards under a
market/government failure and a Multilateral TragBystem perspective?

% UNFSS Forum on Sustainability Standards, Gene@a32Documents available atww.unfss.org
(Access on 2 February 2015).
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4. Some points to be clarified about private staratds

To give answers to these concerns, the discussimmm@ the main players in this area
could be concentrated in the following points.

The first point is terminology. There is a needafew identification for private
standards with the purpose of differentiating théraom other well stablished
international private standards such the ones dpedl by ISO - International
Standards Organization. Some proposals are Matkeid&8rds, or Non-Governmental
Standards. Although the definition of ‘private stard’ in itself is not a pacific one, it
must be taken into consideration that private stest&lmay be considered ‘international
standards’ and their ‘non-governmental characteesdnot exclude them from the
multilateral trade system; instead they might béd a@ommodated within the TBT and
SPS Agreements. Private standards have been cmtideluntary in nature, but they
arede factomandatory and whenever they are backed by govensiminey might fall
within the scrutiny of the TBT and SPS Agreememis @ommittees.

The second point is related to the creation of gamegulation in order to deal with the
overall problems associated with the proliferatofrprivate standards and to deal with
their complexity. It is important that a meta-stwue for these private standards be
created, in order to develop basic principles,saled instruments for the establishment,
compliance, supervision and conflict resolutionsath standards. The proliferation of
market standards has brought big challenges towegitsmacy on creation and setting
of such standards as well as accountability ante $&sponsibility towards the behavior
of the bodies that have issued them. Meta-regulatiould be the key to calm down
concerns related to private standards.

Some aspects of this meta-regulation effort haes lm®-going, split in different sectors
and strategic areas. In general, so far, the etisbeta-governance efforts have taken
the structure of ‘an internally oriented collabavatbetween a limited number of like-
minded peers active in the same sector, an in@dupiocess aiming to bring and
influence as large as possible a subset of stasdaitthtives and other stakeholders in a
particular industry, and a collaboration betweamfrunners from a variety of different
fields™’. In the end, their poor efficiency, as pointed bytdistinct scholars, is also
related to legitimacy and accountability, sinceytde not diminish the overall problem
of proliferation of standards, ‘standardization sthndards’, and general confusion
among producers and consumers, letting the mamdetd decide what it wants to do.

The third point is related to the necessity of tiheation of an international body on
private standards, which will bear responsibilioy the negotiation of basic rules as
well as for the representation of their stakehaderthe international trade forum — the
WTO - the meta-organization in charge of trade la@mn — and its landmark

agreements on TBT and SPS measures. Perhaps, itatenalt stakeholder structure,
such as ISO or UNFSS would gather together a langetber of stakeholders and could
have more legitimacy on the setting of meta-regauiabn market standards, which
could diminish the problems of ‘greenwashing’, ammpetitive practices and

malpractices in the standards setting activities.

2" Derkx, 2013, at 15.
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One of the biggest challenges would be the choaterden a model of meta-regulation
based on a ‘secretariat’ or based on ‘member&hip’membership model — such as the
one established by ISO — would generate more stufpothe meta-governance process
among member organizations and States and perhapkl wead more easily to a

plurilateral or multilateral collaboration. On thether hand, a model based on
secretariat, such as the one created by the UNW&38¢d have more autonomy and as
such could lead to a process of meta-regulatioat dperates faster, more decisively
and more productively. One should not forget tiratthe end, the goal is to achieve
effectiveness.

ISO has been stigmatized by some non-governmentedas a club dominated by
private industrial groups, where civil society masreal role to play. ISO members are
national standards bodies, many of which in tum @uivate non-profit groups, often
dominated by private companies. Not only is ciatiety excluded from the decision-
making process — it may not even exercise a ckitmi@, as proposed standards are
difficult to access. Even adopted ISO standards@iabe accessed free of charge but
must be purchasél Such legitimacy and accountability issues maysgme some
challenges for the ISO to represent market stasdatekeholders at the WTO.

Due to ‘their global reach, extensive expertiseprgj legitimacy, perceived neutrality

and ability to act as a gateway to more governnmieviblvement, UN agencies are

particularly well-positioned to successfully takp such a meta-governance role (...)
UN involvement would also be beneficial when it cems the meta-governance of
exclusively private standards setting fieflsThus the UNFSS could be well positioned
in taking up such a role. In fact, under the awspiof the UNFSS, national platforms
have been built in China and in India, which putgorbecome UNFSS focal points in
order to coordinate between standardization contpbadepublic/private sector, and

policymakers, thus establishing a feedback syskernvtould build on a whole scenario
for private standards.

Significant work of some private bodies such as,|8L and UNFSS and the main
private standards platforms also have to take aaiosideration the work of several
governmental bodies such as Codex and OIE. The leaitypof global trade demands
that some basic rules, such as transparency, monfdination, accountability,

supervision, must be negotiated within these ndwfsgtandards.

The fourth point is where to discuss private statsland where set the rules against
trade discrimination. WTO is certainly the rightipé. Some discussion started already
at the WTO in 2005, but it is mainly consideredhe SPS Committee. This discussion
was not included in the agenda of the TBT Committeeause of the blocking attitude
of the developed countries. This was a big miscoptice, since private and market
standards are, par excellence, standards relatedustainability and consumer
protection under the TBT Committee.

The multiplication of regulatory systems is a rgabf the international trade. Whether
they will become a trade barrier or not is a matbelbe discussed and negotiated in the
preferential and multilateral fora. Facing the itgalof governmental and non-
governmental standards, one can conclude that themready a set of well-defined

%8 Derkx, 2013, at 21.
29 Arcuri, supra, at 495.
% Derkx, 2013, at 19.
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rules in the WTO for governmental standards. Theblem is how to establish
transparent and non-discriminatory rules for nowegomental standards and to avoid
that they be transformed in trade barriers. ThalifgaSystem is ready for the creation
of an international body on market or private stadd, which will bear responsibility
for the negotiation of the basic rules for thesendards and also to represent the
interests of their stakeholders in other tradermatonal fora, such as preferential
agreements and the WTO — the meta-organizatioharge of trade regulation.

5. Conclusion

The Trading System is facing a serious threat. Atiplication of barriers are being

created by the creation of new regulations, statddand certifications affecting not
only the trade of goods and services but also thdyztion methods, labor standards
and activities that impact the environment and atam including emissions, animal
welfare and geographic indication.

Regulatory measures are being used to differentiatducts and can appear in technical
regulations (mandatory) and standards (non-mangdfar industrial products, sanitary
and phitosanitary measures to food, voluntary stedgirelated to labor, and voluntary
or mandatory standards related to sustainabilifyrofiuction.

These regulations are being created by a multitaflebodies such as national
governments or international governmental orgarminatas international standards; by
international private associations as internatiggnadate standards and incorporated by
governments; or by the market through transnatiengrprises imposing standards on
their value chain and by non-governmental orgaimmator consumers associations as
“voluntary” standards.

Governmental regulations and standards are alreadyporated in the rules of WTO.

However, developed countries are blocking the disicun of private and market

standards in the WTO. They are not recognizingeifiects that private standards are
creating in the international trade. They are adistg trade, and under the

responsibility of WTO members and its governments.

Private — market — non-governmental — transnatistehdards, whatever the chosen
name, are important issues for developed countdesgted mainly because of the
concerns of their citizens. However countries iardifferent degrees of development
and awareness in relation to sustainability demamdstransform private or market
standards in significant barriers to trade couldseaa bigger threat that is to undermine
the whole meta-structure of the WTO, created bygeleffort of its members, along the
last seventy years.

In the present Global World of production and cangtion, in the era of global

governance, new barriers should not be imposedédodeveloping countries but be
discussed in the only forum that has a multilatdnalension.
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IV. FINAL CONCLUSIONS

The rise of a polycentric world, the crises of ntaléralism, the weakening of the main
internal organizations are creating three seridusats to the multilateral Trading
System.

First, the political impasse between developed emérging countries to conclude the
last round in the WTO is a consequence of theegjyafrom some developed countries
to remove the WTO from de center of the Tradingt&ys The serious deadlock to
conclude the last round of the multilateral nedairaat the WTO is a clear way to
impose the megas as the new rule makers of themsy#s a result, the fragmentation
of trade rules by the multiplication of prefereht@d mega agreements is creating a
new sort of barriers for the excluded countriespagthem, several relevant emerging
countries and many least developing countries.

Second, the arrival of a new model of global praducand trade leaded by global

value chains is threatening the old trade ordeedastariffs, defense remedies, rules of
origin, called by experts as the WTO 1.0. It isatiry a new set of regulations on

investments, competition, customs and intelleciuaperty. Either these issues are
brought to the WTO or they will be negotiated i ttnegas and then imposed to the
system as a WTO 2.0.

Third, the main actors of the old Trading Systemmeangovernments and industrial and
services associations. The new actors of the Systenmow the consumers, mainly
from the developed World. They are placing a lopadssure on their governments to
act in response of their new concerns: environmgirthate change, labor standards,
and animal welfare among others. Their pressurehianging the behavior of

enterprises and their global value chains, andiphyilig the rules for new standards
and certifications.

Many of these new rules, standards and certifinatiare being adopted by the
governments, others are imposed by enterpriseg alogir value chains and a new
wave of regulations, without control on their l@gidcy or accountability, are being
created by private bodies, non-governmental orgaioizs or group of consumers, and
are being spread and imposed along the internatiate. The only big problem is that
consumers needs from developed countries are aotlgxhe same of many developing
countries.

These three important trends, the megas, the \dlams and the market standards are
not only impacting the Trading System, its struetuules and instruments of action,

but they are also damaging its whole framework tanted along the last 70 years. In

addition, they are creating a new and severe dibElereen develop, some emerging
and many least developed countries.

The dilemma is clear — either these three new thi@a@ analyzed and a new set of rules
are negotiated among all the players in a multigteay — that is in the WTO — or the
new Global Trading Order will be split by a new waregulatory war, that will divide
the Global Trade Order in the Global North ageathe Global South.
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