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SUMMARY AND CONCLUSIONS

Present global trade transformations must be aedlyfrom a new paradigm. The
creation of new technologies, the increased mgbdit capital flows, the speed of
financial transactions, the reduction of commumicatand transport costs, among
others, directly shape the forms how global traaleperating now. A new fact is that
competitiveness of various sectors of the econantjosely related to the inclusion of a
country in preferential trade agreements and thegmation of its production in global
value chains around the World.

Trade negotiations in the multilateral level unttes WTO — World Trade Organization
no longer reflect the current needs of internalitrzale, especially because the impacts
of such paradigm shift on trade activities arergjrand drastic, leaving no more time
for the successive postponements of multilateraisins. Since the 90°s, the great
majority of countries opted to pursue an aggresstrategy of preferential trade
agreements. With the successive impasses of thea Raund in the WTO, several
partners became conscious of the difficulties entered by this Organization to adapt
the old trade rules and instruments to the newtyedlhey decided to launch bilateral
or regional preferential trade agreements to expagdilation in topics which are
already covered by multilateral rules or even gutate new trade topics.

The analysis of all the issues included in the rgmmeration of agreements clearly
shows that a new set of rules are already agregéderepted by many trade partners,
and they are defining the profile of a new struetaf preferential agreements, looking
for global competitiveness and given more spacedasumer demands.

In order to negotiate rules for the XXI Centuryetlunited States (US) and the
European Union (EU), along with traditional prefgral negotiations, decided to
launch a new profile of PTAs, the mega-trade agesgs) centered in the TPP (Trans-
Pacific Partnership) and the TTIP (Trans-Atlantiade and Investment Partnership),
which enclose half of World trade. More than tleeluction of tariffs, these mega-
agreements aim to define a new structure and miedalior all kinds of non-tariff
barriers to trade, along with new rules for impottiiade related issues.

The recent evolution of trade regulation clearlpwst a new profile of issues to be
negotiated. The old framework includes negotiatiorough the balancing of market
access by tariff and quotas concessions and serlilweralization. Now this game is

over. The new frameworks are the negotiation of megulatory structures for non-

tariff issues such as facilitation of customs pthoes, technical regulations and
standards, sanitary and phytosanitary measuresl|lectual property, investment,

competition, environment and climate change, laktandards, energy, e-commerce,
among others.

The exam of not only this set of rules, categoriasdVTO-plus and WTO-extra, since
evolving from the WTO basis and exploring new issumit also the available material
about TTIP and TPP, is offering a new research ardeat of a new trade regulatory
framework. As old instruments of trade such agfganiules of origin and trade defense
are being destroyed by global value chains, newumnsents of protection are being
created disguised in measures to protect the cosrsuitme welfare of animals, the



content of energy and carbon emissions, the cowfestigar, salt and fat in food, bio-

sustainability in plantations and forests, amongem. To guarantee these new
consumers demands, a new set of rules are beingtiaegl based on mandatory

technical regulation, voluntary technical standamt] an explosion of private standards
materialized through a myriad of colorful labelimghemes, stablished by non-
governmental organizations. Although exploring tieev demands of consumers, these
standards based on precautionary or preventiogiplas are imposing a discriminatory

set of rule upon the international trade. The EUO @re US are frontrunners in this new
trade framework. This is the new World of regulgtdarriers that are engendering

already a new World regulatory war!

Nowadays, preferential agreements are chosen dsetiidora to negotiate these issues.
The most relevant points to be discussed in any preferential agreement are related
to rules concerning regulatory coherence. More tiaaiffs, antidumping and rules of
origin, the negotiation of test equivalence, agreets on mutual recognition, accepted
list of certification institutes and accreditatiprocess are much more relevant in any
negotiation.

Brazil, presently, is facing a double dilemma. Tingt is that the country has opted to
prioritize multilateral negotiations and to conceis its preferential options in the
expansion of Mercosul (Argentina, Brazil, Paragu&jruguay, Venezuela (in a
transition phase) to integrate South America. Brhad also some agreements with
other developing countries, under its South — Setititegy, but these agreements have
small economic impact. The priorities of its Foreigrade Policy were toward South
America and Africa. This policy isolated Brazil fmoone of the most important trends
of global trade, the one related to the constructid a network of preferential
agreements.

The second dilemma faced by Brazil is its choicédee development on a consumer-
led model, prioritizing its internal market withehexpansion of credit and several
programs of income distribution. This option raigesignificant portion of the Brazilian
population to the middle income level. Servicesaardboomed and industry was
protected from competition through tariffs and imibees to compensate increasing
costs in infrastructure, labor costs and tax burdBms policy retarded Brazil in
incorporating another new trend in global tradet thf the integration of its industry
and services to global value chains. The optiomplement an industrial policy to
support imports of intermediary goods, with teclogadal content to added more value
mainly through services, to export the final pradwas not considered as priority by
Brazil. The consequence is that Brazil is one @& fss integrated countries in the
global chains network.

Given the serious impasses confronting the WTO, revheven the Facilitation
Agreement approved in Bali in 2013 could not be lemented, Brazil has a leading
role in redirecting the WTO to explore new paths;hsas plurilateral agreements and
the restructuring of its decision process. It ip@rative to rethink its role in rescuing
the Organization from irrelevance in the multilalesystem. One of the new priorities
of the WTO will be the creation of a hew mechanigmsupervise the impacts of
preferential and mega-agreements on third countmes the introduction of another
mechanism to understand the impacts of global shamthe traditional trading rules
and to propose the negotiation of new regulatagnéwork.



However, the new challenges confronting the intgonal trading system will impact
Brazil seriously: its isolation from the network t¢fade agreements and its non-
integration in the global or regional value chamesworks. These challenges are already
seriously affecting Brazil competitiveness.

The year of 2015 will be a year of new options amdinitions. The numbers and
evidence are clear in showing that the economicehadopted by Brazil should be
revisited. In terms of its External Trade Policydaits Industrial Policy, these two
challenges should be reanalyzed and new solutlomdd be proposed.

The Report

The main objective of this Report is to exam aliirres to the present External Trade
Policy adopted by Brazil. Facing the impasse ofWAEO after the Bali agreement, the
isolation of Brazil in the network of preferent@ajreements and its low integration in
the global chains network, Brazil has not only #éfternative to expand its trade toward
South America but also to explore new pathways.

The first option is to accelerate the conclusiorthe preferential agreement between
Mercosul and the European Union. Started in 1985,negotiation has lost momentum,
not only because of the political will of the Eltiiag a deep economic crises, but also
because Brazil, more interested in South Ameri¢ee domplex situation of Argentina
offers a sensitive question to be solved, but &zdy Paraguay and Uruguay regain
impetus to negotiate, Argentina can be accommodateadigh negotiated flexibilities.
Venezuela is still in a transition phase to Mercofwgainst a refusal of any part, Brazil
can always choose the alternative to negotiate sieghe country. The necessary step
will be to renegotiate the Mercosul Decision 32that impedes any part to negotiate
new agreements without the other parts.

The second option derives as a consequence fraghby Iprobable agreement between
the US and the EU, under the mega-agreement TTIgh the materialization of this
agreement, the challenge facing Brazil is whethemakes any sense to make an
agreement with the EU and not with the US. For Brazthe present World scenario,
there is no much trade logic in negotiating an agrent with the EU without
negotiating another one with the US, since botntwes will be negotiating with the
TTIP framework in mind. The gains and costs to ienpént the rules and instruments
negotiated with the EU will certainly reinforce tlgains and dilute the costs of
implementing the new rules and instruments negatiatith the US.

This report presents two sections:

Section | will enable a greater understanding ef cbmplexity of the issues related to
trade negotiations. The standpoint is the positdrere Brazil currently toward the

complexities envisioned regarding the EU and the iSts first Section, the main

features of Brazil, EU and US regarding trade flamsl main products are analyzed,
followed by the tariff profiles, trade defense amnegulatory barriers. Finally a

comparison of the so-called new generation prefedetrade agreements will be

realized and some regulatory challenges will bdaegd, discussing new characteristics
from the mega-agreements.



Section Il will present the results of the simuwatimodelling, analyzing possible
outcomes offered by the conclusion of trade agre¢snbetween Brazil and EU and
between Brazil and the US. The impacts of TTIP cewzB will also be analyzed.

In more details:

Chapter | gives a brief introduction of the newntte in external trade policies: the
multiplication of preferential trade agreements #melintegration of global or regional
chains.

Chapter 1l shows the importance of EU and USA ie Brazilian trade agenda,
examining trade flows with emphasize to the maciws.

Chapter 11l sets out the tariff profiles of the oties analyzed. Except for a few sectors,
applied tariffs are already low, which indicatesttlihe greatest barriers to trade
nowadays are not directly related to tariffs, boitthie adoption of other non-tariff
barriers.

Chapter IV deals with trade defense strategies taddpy the EU, US and Brazil. The
most used mechanism is antidumping, followed bysglibs and countervailing
measures, and finally safeguards.

Chapter V summarizes the picture for investmentgisiclering flows and stocks of
foreign direct investments.

Chapter VI contemplates the performance of theethceuntries with regard to

regulatory barriers, especially technical, sanitang phytosanitary ones. On the one
hand, the US and EU have been active in deployorgtariff measures and in raising

guestions against these measures in the WTO Coeawittn TBT and SPS. These
specific trade concerns are related to measurestedidy countries, particularly with

respect to foods, chemicals, and electric and releict equipment; animal health and
food safety. On the other hand, Brazil had a mdserete participation in the activities

of the committees, with notifications concentratedits major imported products, as
chemicals, mechanical equipment, electrical andtrelsic equipment, motor vehicles

and parts, and food safety.

Chapter VIl explores the main issues negotiatedhleynew generation of preferential
agreements. It shows that both the US and EU haea hoticeable in defending their
interests in various new topics related to inteamat trade. By including mechanisms
that advance the liberalization of topics WTO-pduel WTO-extra in preferential trade
agreements with the most diverse array of partribes,US and EU strengthen their
roles as rule makers for the new internationalerfadmework.

Section Il presents the simulation outcomes. Thiglys is intended, therefore, to
highlight the advantages and potential bottlene¢loks Brazil may have to handle with,
when negotiating with both the most relevant depetbpartners the EU and the US.



The results
The main results can be summarized in the following

1 — For Brazil, comparing the alternatives of thPAR with EU and US, the results
demonstrate that the two alternatives are posititie important gains in both GDP and
trade flows for all the parts. For specific agrtauhl and industrial sectors there are
gains and losses that will call for flexibilitiegdaptation and a search for more
competitiveness. However, it is also true that ms@gtors would perceive immediate
benefits arising from these agreements, and thenpat to increase the long-term
advantages should not be neglected.

2 — The PTA with the US is more balanced with ganthe agricultural area and gains
and losses in the industrial area. The PTA with B is also positive, bringing a

concentration of gains in the agricultural sectonpacting the exchange rate and
bringing some negative effects over the Braziliadlustry. These losses can be
neutralized with the inclusion of flexibilities the negotiation, such as differential tariff
cuts, transition periods and adequate rules ofrorig

3 — These results have important messages to tteenak Trade Policy of Brazil. The

trade agreement with the EU, so many years onable,tshould be concluded. The
trade agreement with the US should be reconsidated, to the potential positive

economic effects it can bring to Brazil. In the aggtions, importance should be given
not only to tariffs and quotas, but also to regutatbarriers as the ones included in
TBT, SPS and private standards, with special emphasequivalence and mutual
recognition arrangements.

4 — A closer look into the agreements reveals tthatUS reinforces the tendency of a
standard model for PTAs, having signed these agretsmwith the prospect of
establishing commitments and binding obligationsoagn the parties on all issues
considered "new". The PTAs negotiated by the EUallguhave some flexibility
regarding the level of development of its partnewen incorporating asymmetric
provisions that may result in exclusions for sewsisectors or products, preferential
access to the EU market, long transition periodsfarancial assistance etc.

To explore these issues, the Report analyzed Fighed by Korea with both the US
and the EU. Some interesting points are reveale@dgrding the agriculture, the textile
and the automotive sectors. These countries negatiae use of safeguard measures in
order to protect these sectors and negotiate essefiflexibility points.

5 — The success of both trade agreements depeaddyhen the side of Brazil. Brazil
has no more time to wait for internal reforms torbady to make these agreements. It
has no other choices than to face the implememtaifahese agreement at the same
time that it accomplish some important internalksasinvolving both industry and
Government: the Brazilian industry should concdstrafforts to promote its
competitiveness, and the Government should implémpelicies to support this goal,
such as the reduction of the tax burden, the remluctf energy costs, the qualification
of the labor force, and a more conservative figadicy in order to promote a more
competitive real exchange rate.



6 — In relation to the TTIP, considering only thieménation of tariff barriers, the
simulation shows that the impacts to Brazil are smiexpressive. However, when the
elimination of non-tariff barriers between EU an8 (¢ taken into account, the negative
impact to Brazil is significant, regarding sectbr@@DP and trade flows. More than
tariffs, the trade gains of TTIP will be obtaindardugh negotiations of non-tariff
barriers including technical barriers, sanitary aplytosanitary measures, trade
facilitation, among others, which are, nowadays,refal barriers to trade.

In synthesis, the most important messages revebledhis Report can be so
summarized:

Facing the new challenges of global trade of theltipiigation of preferential
agreements and the integration of trade in theayledlue chains, a new External Trade
Policy should be implemented. The economic intereéBrazil cannot be restrained to
South America and Africa. The negotiations with artant players such as the EU and
the US should receive a new attentive examinaiibe. objective is not only to improve
access in these two large markets, but also tgraie Brazil in the global chains of
production and trade through imports of intermeadsawith more technological content.

The gains for agriculture with each one of these agreements can be significant.
However, because they involve very sensitive arb&y, can be reached by steps. This
time period will be essential for the necessargmat in the industrial sectors in search
for a new level of competitiveness.

The gains through negotiation with Mercosul asa lare not so relevant to justify the
costs of its present inertia. Mercosul should ngpede the integration of Brazil in the
global economy, by new trade agreements and tlegration in the global chains.
Brazil should support the formation of these chainsSouth America for the

competitive sectors, but sectors with higher lesetechnological content should be
integrated with the EU and the US.

The conclusion of TTIP by EU and US will represarsierious threat to Brazil. Not only
it will be left behind in the new trends of intetiomal trade, but will lose its role as a
participant in the rules making process. Even ia tiase of postponement for the
conclusion of TTIP, private actors in the EU and UfS are already negotiating among
themselves to approach their positions and adveosglementary decisions. What is
new behind their cooperative intentions is Chind @8 huge conquest of each other
markets.

The present Report advocates that Brazil not oaly to deepen its integration of
Mercosul and expands its preferences toward Souotarisa, but also to give priority to
the negotiation of the preferential agreement wittre developed countries as the EU
and the US, because they are still, the most impbrsources of innovations and
technologies, essential factors to integrate Biiazihe global chains networks. Facing
the new engagement between the EU and the US #iecee Trans-Atlantic mega
agreement, to rebalance the expansion of Chinee th&o economic and trade logic for
Brazil negotiate an agreement only with the EU aodwith the US.

Analyzing the present situation facing Brazil ahé tUS one point is clear. There is a
clear dissonance between the governmental relataots the social and business



relations. While there is a long and evident d&tand bad understanding between the
two federal governments, there is a huge and isorganterest in the US by all levels
of the Brazilian society. Students, tourists, esthte business, investors and traders are
traveling and investing in the US. Even sub-fedgrabernments from the US are
leading business missions to Brazil in search of oentacts and opportunities.

One concrete alternative to be analyzed is to ceatmew phase of economic
partnership in the business areas. There is a wiudiive agenda to be negotiated by
business leaders to improve economic partnershapseen the two countries. Among
the issues to be contemplated: innovation and teahrcooperation, regulatory
cooperation in the area of technical, sanitary phiosanitary measures, and private
standards. These can be accomplished by mutuagnitiom arrangements between
business sectors, equivalence assessment in slangittings, arrangements between
private laboratories, among others. These baraegsbecoming much more relevant
than tariffs and can be negotiated by private iestit

Another concrete alternative is to engage in ar@dnprogram of integration to the
European and American global value chains, impgriittermediary goods to be re-
exported to these markets. This option will encgara new search for competitiveness.

Facing the new reality that is shaping internatidrade, the present inaction of Brazil
can represent a serious risk to its own future lbgveent.

There is no time to waste. It is time to act!



SECTION 1

l. INTRODUCTION
International trade has been marked by two impodad powerful trends.

The first one is the multiplication of preferentejreements in bilateral and regional
level. Until now, the WTO has been notified by 38bAs, of which 379 are in force.
Currently, there are no more countries that areyebtpart of these agreements. With
the successive impasses of the Doha Round of WTgdtia¢ions, the alternative
envisaged by major World economies like the US, Ebina and India is has being to
seek the conclusion of PTAs with numerous partasra way to consolidate and gain
access to new markets in the areas of goods, ssraimd investments.

The second one is the integration of production taade in global value chains. With
the progress of new technologies, countries arecedmting in importing
intermediaries goods and exporting final produtiough the addition of value by
services or components of high technological canfEne era of production and trade
of complete goods is being substituted by the érategrated production and trade of
intermediaries, innovation, design, logistic, mairkg and distribution.

Going against these trends, Brazil and its Mercpauiners opted to continue favoring
the WTO as the principal forum for trade negotiasi@nd concentrated their efforts on
completion of the Doha Round. In the case of Braiglforeign trade policy has been
clearly marked by the support of the strategic irtgoece of preferred alliances with
developing countries (South America and Africajlet expense of diversification and
the promotion of deep integration agreements veitgd trading partners such as the US
and the EU, sources of high technologies and inimmva

Brazil is a latecomer to the global chains stratdigyring as one of the least integrated
countries in the trend. With the exception of s@eetors as aerospace and automotive,
this as a regional chain, Brazil is still pursua@ath of importing to export, the core of
global chains.

The present study aims to shed some light on tip@itance of negotiating PTAs that
includes non-tariff barriers with a larger numbdr tading partners, mainly those
countries which possesses technological potemighalp Brazil to achieve a more
competitive economy and integrate its economy mdy o the World of preferential
agreements, but also to the World of global vahgsrts.

The present study advocates that Brazil not only tta deepen its integration of
Mercosul and expands the preference to South Amebiat also to give priority to the
negotiation of the preferential agreement withEwe However, facing the facts of new
engagements between the EU and the US to creatna-Atlantic mega agreement, to
rebalance the expansion of China, there is no eoanand trade logic not to enter in a
new negotiation to create a preferential agreemvéhtthe US.



PTA Proliferation

International trade is under a significant and clexpghange process. It represents a
great challenge to Brazil. The low speed of tradees negotiation dead-lock in
multilateral negotiations under the WTO has leagomplayers in international trade,
notably the US and the EU to focus on the negotiatif preferential trade agreements
where they could advance trade rules, lower traatadys and promote integration with
their partners, signalizing the rules they wanttfa present century.

As the WTO graphic shows, there has been a hugeease in the number of
preferential trade agreements in the past yeaistipg to the importance that these
agreements have acquired in the regulation ofnateynal trade flows.

Figure 1 — Preferential Trade Agreements notificatons (1948-2014)
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The first generation of PTAs had as objective #giuction or the elimination of tariffs

in goods between its partners. The following getm@meof PTAs has promoted, besides
tariff reductions, the negotiation of rules on &at$ not fully dealt by the multilateral

system, establishing a relevant framework of tnadgilation on the regional level, that
affected not only the partners of the respectivé\ Pdut also influenced multilateral

negotiations. The current generation of PTAs ke#ps trends of the previous

agreements, but in a deeper process. These degpatibn PTAs promote a greater
coordination and harmonization between trade pestriacilitating the establishment of
production chains on the regional level, contribgtito establish the regulatory
framework the major phenomenon of trade in recenegs: the expansion of trade
through regional and global value chains.

In the new generation preferential agreementdfdaare not the main target. They have
become genuine hubs for the regulation to supplobad trade, in pursuit of an
increasingly deep integration. Their proliferatidras resulted in the creation of
differentiated regulatory regimes that despite @dpcing basic rules of the WTO (trade
defense, technical barriers, sanitary and phyttegnmeasures (termed "WTO in"),



contain others that make stricter provisions retatio intellectual property and give a
more liberalizing bias to negotiations on tradsenvices (WTO plus). These PTAs also
deal with areas not covered by the WTO, such asrof promotion and protection of
foreign investment, competition (antitrust and els)t regulatory coherence,
environment, climate change, e-commerce and labadards (WTO extra).

Brazil and the Global Value Chains

Global value chains can be defined as the fullo$etctivities required to produce and

deliver the product to the final consumer. The djcation of this process as a value
chain stems from the fact that production take elac stages that aggregate value
added. At each stage of production, each firm aequis inputs and employs factors of
production (capital, land and labor). The remuneradf these factors will compose the
value added. This process is repeated at the magé sn such a way that the value
previously added is transformed into cost to the peoducer. The set of steps may be
performed within a firm or between firms. If the & linked firms are located in more

than one country, then we will have a value chlaat is global.

The recent interest in the economics literaturetthy new production paradigm has
occurred for two main reasons: i) because tradesflarising from the outsourcing of
production stages are intensifying; and ii) becasiseh flows are occurring between
poor and rich countries. In this context, theransindication that this new relationship
has been beneficial to developing countries, agtisean increase in the World income
and exports share earned by emerging economiesémtrdecades.

Figure 2 — Share in World Value Added

Share in World VA Exports (WIOD)
(RICH = high income, MI = middle income from World Bank)
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This result suggests that the fragmentation ofetrads been beneficial to developing
countries. If the case of the BRIC, and if we cdasiBrazil, it is evident that Brazil
presents the worst result in this group.



Figure 3 — Share in World Value Added Exports

Share in World VA Exports (WIOD)
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Observing these numbers, one conclusion is thatlBsanot following the direction of

a greater fragmentation of production in the lastadles. In accordance with this path,
Brazil is the one showing the weakest backwardalygs in a sample of countries
studied by OECD, suggesting its low levels of catio@ to international supply
chains.

Figure 4 — Foreign Content in Manufacturing Exports

Foreign Content in Manufacturing exports - 1995 e 2009 - OECD/WTO
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In summary, the global trade has underpinned a iggpWagmentation of productive
activity. However, Brazil does not seem to be itesin this movement. This should be
a great concern for the country since, nowadaysdg@re bundles of many nations
inputs and competitiveness is no longer derived within the domestic border.

In this sense, Brazil is losing a great developnogmortunity as can be seen comparing
Brazil with the Asian and East-European countries.



Il TRADE PROFILE

The first step is to analyze the current trade ageninvolving Brazil and its major
partn?rs. In this regard, the US and the EU are divthe top five trade partners of
Brazil".

In the past four years, the EU remained as a lamgaket for Brazil than the US.
Graphic 1 below shows that our exports to the EQQh0 were US$ 43.3 bn and US$
47.8 bn in 2013. However, the rise of imports fro®@$ 39.2 bn in 2010 to US$ 50.7 bn
in 2013 has reversed the trade balance in favdEusbpeans. In 2010, Brazil had a
positive trade balance of US$ 4.2 bn and, in 2@ldeficit of US$ 3.0 bn with the EU.

Figure 5 — Trade Flow: Brazil and the EU (2010-201)3
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Source:MDIC/SECEX. Elaborated by CGTI.

For the US, the situation is also of deficits. Fra@10 to 2014, Brazilian exports grew
US$ 5.4 bn. However, Brazilian imports, which hdceady surpassed exports, rose
from US$ 27.0 bn in 2010 to US$ 36.0 bn in 2014e Tésult is a trade balance deficit
of US$ 11.4 bn in 2014. See Graphic 2 below:

! Other examples are Argentina and China.



Figure 6 — Trade Flow: Brazil and the US (2010-20)3
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In spite of this, the US and the EU participationBrazilian exports and imports are
extremely relevant. For exports, in the last fosang, the position of the US came from
9.56% to 10.19% while the EU reduced its partiégafrom 21.46% to 19.74%. For
imports, the pressure has been higher. The US eamponsible for 15.03% of all
Brazilian imports in 2013 while the EU has broadkmiee gap between exports and
imports participation (Graphic 3).

Figure 7 — Participation of the US and the EU in Bazilian exports and imports
(2010-2013)
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In general terms, these numbers are of conceriBifazil. The next subsections will
show how these deficits in the trade balance isttoad and what Brazilian exports and
imports profiles are by aggregate factors (comnmeslit semi-manufactured, and
manufactured). It will be possible to identify stgppoints for the trade policy of Brazil
and some aspects to be considered.



II.1. Trade flow: aggregate factor

The analysis of general trade flows between Biazi the US or the EU is only part of
the big picture. To provide a more accurate charagtion of the trade relationship
between these actors it is necessary to examir@tsxgnd imports by aggregate factor.

Brazil Ministry of Development, Industries and FHgreTrade (MDIC) established four
categories, which are explored here: commoditiesngry products such as coffee in
grain, soybeans in grain, meatnatura etc); semi-manufactured (products that are not
in their final form of use to the consumer or easran intermediary product —, i.e. they
demand another transformation process such asugav;scrude soybean oil; cellulose,
etc.); manufactured (products in their final forfnuse such as refined sugar; refined
soybean oil; paper, etc.).

Main products exported and imported from the US thiedEU can be found in Annex |
at the end of this paper. The results are presentihe next subsections.

11.1.1. Commodities

Brazil is one of the largest economies in the Woadd well-known for its agriculture

and exports of commodities. Recently, commoditigseg in international markets have
decreased. This movement might be one of the cdost®e reduction of exports to the
EU and the US.

Figure 8 — Brazil: Exports of Commaodities to the USnd the EU (2010-2013)
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Exports to the EU in 2013 were almost four timegertban to the US. Brazil exported
US$ 23.7 bn in commodities to the EU and only USiidh to the US.

Another conclusion can be drawn from Graphic 4csi@011 commodities exports in
value have decreased to both markets analyzedhieguto the level of 2010. From
2011 to 2013 the decrease was about US$ 3.8 bofdu8$ 2.7 bn for the EU and the
US, respectively.



A more modest amount of commodities exports redlelatectly in Brazil trade balance
performance with these two trade partners (seeestiba 1.2 below).

Figure 9 — Brazil: Imports of Commodities from theUS and the EU (2010-2013)
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For imports, there is little or none variation frahe EU. It remains as US$ 0.7 bn since
2010. However, imports from the US have increasedes2010 from US$ 1.8 bn to
US$ 2.4 bn but it is still less than 2011, in whadmmodities imports raised up to US$
2.9 bn (Graphic 5).

11.1.2. Semi-Manufactured

Exports to the EU in 2013 were of US$ 6.2 bn whghore than the US$ 4.7 exported
to the US. However, since 2011, semi-manufactuxpadms have lessened. For the US,
from US$ 5.3 bn to US$ 4.7 bn. For the EU, from BS$bn to US$ 6.2 bn.

One preliminary conclusion is that semi-manufactuggoducts to the US have
increased US$ 1.5 bn when compared to levels 00.2Bilthe case of the EU, there
have been no increase and exports of 2013 are aathe level of 2010.



Figure 10 — Brazil: Exports of Semi-Manufactured Gods to US and EU
(2010-2013)
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Imports are relatively lower when compared to eigpof semi-manufactured goods as
Graphic 7 shows:

Figure 11 — Brazil: Imports of Semi-Manufactured Gads from the US and the EU
(2010-2013)
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The same way as it is for commodities imports frtme EU, imports of semi-
manufactured goods from the US are the same sibib@, 2around US$ 0.6 bn. Imports
from the EU in this same productive factor is thiigees bigger as of US$ 1.5 bn.

In the semi-manufactured goods, Brazil has an espre positive trade balance of US$
4.7 bn with the EU and of US$ 4.1 bn with the US.



11.1.3. Manufactured

In the manufactured sector, exports have increasme 2010. For the US, it increased
from US$ 10.0 bn in 2010 to US$ 13.1 bn in 2013. the EU, it increased from US$
15.4 bn in 2010 to US$ 17.6 bn in 2013 (see Grahic

Figure 12 — Brazil: Exports of Manufactured Goods ¢ the US and the EU (2010-
2013)
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In spite of this, imports of manufactured goods amech higher and they are
responsible for the great deficits Brazil has eigmaed in the last four years with the
US and the EU combined.

Figure 13 — Brazil: Imports of Manufactured Goods fom the US and the EU
(2010-2013)
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For the US, while exports have decreased in theufaatured goods sector in
comparison between years 2010 and 2014, importe hapersistent rise. In 2010,



Brazil imported from the US US$ 24.7 bn in manufaet! products. In 2013, it has
risen to US$ 32.9 bn, or 33.2% in four years.

For the EU, in 2010 imports were of US$ 37.3 bn &@%$ 48.4 bn in 2013. This means
a growth of 29.8% in four years. As a comparisooets to the US have increased in
31.0% and to the EU in only 14.3% in the same [gerio

[1.2. Trade Balance

In terms of trade balance, commodities have begporesible for positive results while
manufactured goods have reached an important angulgssive deficit.

Figure 14 — Trade Balance of Brazil with the EU, byaggregate factor (2010-2013)
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For the EU, in 2013, for the first time in the ldstur years, Brazilian trade balance
result was negative in US$ 3.0 bn. It was due éoitiereasing deficit in manufactured
goods trade between Brazil and the EU. In briefnufi@ctured goods deficit rose from
US$ 21.9 bn in 2010 to US$ 31.0 bn in 2013.

Trade in commodities and semi-manufactured wereenough to produce a positive
result for Brazilian trade balance in goods. Comitieglexports to the EU attained US$
24.7 bn in 2011 but since then it has decline t& @38.0 bn. The same thing happened
in semi-manufactured goods sector. In 2011, it @alrplus of US$ 7.1 bn while in
2013 it has decreased to US$ 4.7 bn (see Graphic 10

Manufactured goods sector is mainly responsibleniegative results Brazilian trade
balance has experienced in recent years. Thisngething to be taken as a serious
concern by Brazilian authorities.



Figure 15 — Trade Balance of Brazil with the US, byaggregate factor (2010-2013)
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Regarding bilateral trade between Brazil and the tifSnbers are even worse. For the
first time, semi-manufactured goods sector had teeb@erformance than exports of
commodities. This is not due to any gain of contpetness of Brazilian semi-
manufactured goods because both sectors are deg.eas

Since 2011, surplus in the commodities sector édsaed from US$ 5.9 bn to US$ 3.4
bn, the worst performance in recent years. Semiufiagtured products have followed
the same path. After an expressive rise from 20120tL1 when the surplus was US$
2.0 bn higher, in 2013, it has already lost US$th5

Furthermore, manufactured goods sector results th@HJS are extremely negative for
Brazil. In the last four years Brazil has experahsuccessive deficits and in 2013 it
was —US$ 19.8 bn.

The results are negative in all four years back20d2, it was of US$ 5.7 bn and in
2013 it doubled to US$ 11.4 bn. Commodities andiseanufactured goods have
experienced a substantial decrease and manufacprogtlicts enlarged the deficit
experienced the year before.



Figure 16 — Trade Balance of Brazil with US+EU, byaggregate factor (2010-2013)
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Combining bilateral trade between Brazil and the &8 the EU, the results are not
good for Brazil. Since 2010, Brazil has experiendeficits that went from US$ 3.6 bn
to US$ 14.3 bn in 2013. One of the reasons isittiegrdeficit in manufactured goods
sector that was US$ 36.6 bn in 2010 and grew wp3$ 50.8 bn in 2013, only with the
US and the EU.

Manufactured goods sector is undoubtedly the messigve sector for Brazil in its
exchanges of goods with the US and with the EUnEs@nmmodities bilateral trade is
not doing very well compared to years before. Ih dze partially explained by
commodities international prices which are falling.

CHINA

The exam of the trade policies of Brazil toward Hi¢ and the US cannot be completed
without a quick reference to the important roleypthby China in its trade with Brazil.

China is one of the most important partners of Braith Brazil exports reaching, in
2013, US$ 46 billion and imports reaching US$ 3fdn from China. Brazil exports
are concentrated in commodities, such as soya,anohoil, while imports from China
are concentrated in manufactures.

The role that China is playing toward South Ameritat only through trade but also
through investments is already showing its interestthe region as supplier of
agricultural and minerals, but also as an impomaaitket for its industrial goods.



Figure 17 -Trade Flow: Brazil and China (2011-2013)
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Brazil exports to China in 2013 can be resumedhimed main products that sums
81.44% of total export: soy beans (45.77%); iroesoand concentrates (other than
roasted iron pyrites, non-agglomerated) (29.06%); @etroleum oils, (6.61%). One the
main priority of Brazil is to work on the diversition of its exports to China.

Brazil: Main products exported to China in 2013

HS Description US$ FOB Share %
ALL EXPORTS 35.910.991.644 100.00
12019000 Sggélsbeans, whether or not broken '1%t.437.957.01] 45 77
26011100 Iron ores and concentrates, other than
roasted iron pyrites, non-10.437.349.314 29.06

agglomerated

27090010 Petroleum oils and oils obtained frorE 373.469 646 6.61
bituminous minerals, crude ' ' ' '

17011400 Other cane sugar 1.080.401.461 3.01

47032900 Chemical wood pulp, sulphite, n DN933 518 704 2 60
coniferous ' ' '

Fonte: Secex, 2013.

As for China exports to Brazil, their list of offegs is concentrated on manufactured
products. The main three products add up to ori%. of the total amount. China 23
main products exported to Brazil aggregates 13.68%e total Brazilian imports from
Chinese products, and are mainly focused on machied mechanical appliances,
computer and telephones and other electrical eqeriprand their parts.



Brazil: Main products imported from China in 2013

HS Description US$ FOB Share %
ALL IMPORTS 27.805.137.610 100.00

85299020 Other appliances for radio and.344.553.582 4.84
television

85177099 Other parts for telegraphy applianges 3888690 2.48

84733092 Polichromatic screen monitor for349.327.859 1.26
portable computers

85171231 Telephones for cellular networks| 0286.730.508 1.03
for other weirless networks

The numbers are clear to demonstrate that Chimeptioonly an important market to
Brazil in relation to its agricultural goods, bus@China is gaining space in the markets
of Brazil in relation to industrial goods, exporteefore from the US and the EU.



lll. TARIFF PROFILES

[11.1. Brazil

Import Tariffs

According to the WTO Word Tariff Profiles of 204 3razil has bound 100% of its
tariff lines, and all its concessions are alreadglemented. Moreover, Brazil has all its

tariff lines charge@d valorem

Table 1: Brazil Tariff Profile (2012) (%)

Bound Applied
31,4 13,5
Simple Average
Maximum duty 55,0 55,0
Non-ad valorem 0 0
Duty-free 1,0 5,9

Source: WTO; ITC; UNCTADWord Tariff Profiles , 2013

Regarding all the 10.032 tariff lines, the averédgend tariff rate is 31.4%, while its
average applied tariff rate is 13.5%, represenfii® percentage points below the
bound level. The maximum bound tariff for agricu#tu goods is 55%, and the
maximum import tariff for non-agricultural goods3s%.

Brazil's trade regime in agriculture, where it igtily competitive as a producer and an
exporter for World markets, is more open than tifaits partners. Nonetheless, the
difference between the bound and applied tariffs lma used as negotiating element if
protection is needed for the agricultural sectdth@dugh the maximum bound tariff for
agricultural products is the highest possible foazd, 55%, the average applied tariff
for the same sector is 10.1%, below the averagkealjor all products.

When analyzing the agricultural subsectors, it assible to understand the tariff
strategy used by Brazil. Of the 10 subsectors fibvaih the agriculture sector, half of
them present average applied tariffs below theameefor the sector. The cotton sector
deserves consideration. Although its final bountieduare of 55%, the highest tariff for
the agricultural sector, it has the lowest averagpglied tariff, of only 6.9%. On the
other hand, the subsectors related to dairy predieverages & tobacco, and sugars
presented the highest average applied tariffs kmiwhe agricultural products, of
18.3%, 17%, and 16.5% respectively. Although highan the rest, the average applied
tariffs of these sectors do not show major dewetirom the average rate applied for
the agricultural sector. This indicates that Bradol not applies tariffs with relevant
peaks for agricultural products.

The Brazilian non-agricultural market is more riesitre than the agricultural one. The
average applied tariff for non-agricultural produds 14.1%, but still significantly
below the average bound tariff of 31.4%. The maximbound tariff verified for all
non-agricultural products is 35%, lower than the eerified for agricultural products.
As regards the applied tariffs, some subsectorshrdae maximum percentage allowed.

2WTO; ITC; UNCTAD. Word Tariff Profiles , 2013, p. 48.



This can be seen in the clothing sector, whoseieppriff is the same as the bound
one, 35%. To a certain extent, other subsectos @sint with tariff protection, as
shown by the average applied tariffs of the follegvsectors: textile (23.3%), transport
equipment (18.6%), and leather and footwear (16%).

Seven of the twelve non-agricultural subsectorsemt average applied tariffs below
the average applied for the sector, as can be ise&able 2 below. The petroleum
sector has the lowest average applied tariff, 0.T8s is explained by the fact that most
of the HS six-digit subheadings in this sectorugydree (95.5%).

It is important to have in mind that although thesdésectors’ average tariffs present
some difference when compared to the average btariits, some tariff lines within
these sectors already reached the maximum tao8siple, as can be seen in seven of
the non-agricultural subsectors (minerals & meedfiles, clothing, leather & footwear,
non-electrical machinery, transport equipment, @athufactures).

Table 1: Import tariffs by product groups (2013) (%)

Bound tariffs Applied tariffs

Product Groups

Average Max Binding (%) Average Max
Agricultural Products
Animal products 37.8 55 100 8.2 16
Dairy products 48.8 55 100 18.3 28
Fruit, vegetables, 34.1 55 100 10.1 55
plants
Coffee, tea 34.1 35 100 13.3 20
Cereals & preparations 42.9 55 100 10.6 20
Oilseeds, fats & oils 34.6 35 100 7.9 30
Sugars and 34.4 35 100 16.5 20
confectionery
Beverages & tobacco 37.7 55 100 17.0 27
Cotton 55.0 55 100 6.9 10
Other agricultural 28.8 55 100 78 20
products
Non-agricultural products32
Fish & fish products 33.6 35 100 10.3 32
Minerals & metals 32.9 35 100 10.0 35
Petroleum 35.0 35 100 0.1 6
Chemicals 21.1 35 100 8.2 28

Wood, paper, etc. 28.4 35 100 10.6 18




Textiles 34.8 35 100 23.3 35

Clothing 35.0 35 100 35.0 35
Leather, footwear, etc. 34.6 35 100 16.0 35
Non-electrical 32.4 35 100 12.8 35
machinery

Electrical machinery 31.9 35 100 14.1 25
Transport equipment 331 35 100 18.6 35
Manufactures, n.e.s. 33.0 35 100 15.1 35

Source: WTO; ITC; UNCTADWord Tariff Profiles , 2013
Export tariffs

Brazilian Government imposes export tariffs on raitmree products: (i) cigarettes
containing tobacco; (i) wet blue leather; and)(iarms and ammunition. The
exportation of cigarettes containing tobacco isjexxted to the payment of an export
tariff of 150% when destined for Latin and Cen#aherica. This measure was adopted
in 1998 (Decree t 2.876/1998) with the aim of avoiding tax evasitimough
triangulation in neighboring countries. Regardihg exportation of skins and leather
products, the imposition of an export tariff of 9% wet blue leather has the aim of
stimulate the export of products with higher addedue (Camex Resolution®n
42/2006). Finally, arms and munition to Latin Antariare also subject to an export
tariff of 150% due to security issues (Camex Resmhs 1f. 17/2001 and 88/2010).

Preferential tariffs

As a member of Mercosul and due to the Common Ma@muncil Decision h
32/2000, Brazil only has bilateral preference trageeements or preference programs
towards developing or least developed countriefiviMercosul and Latin American
Integration Association (LAIA).

Within Mercosur, Brazil’'s main vector of regionaltégration, the country has signed
free trade agreements with Israel, Egypt, and BRaéesand preferential trade
agreements with India and Southern African Customisn (SACU).

It should be emphasized that these agreementsaafeom ambitious, often covering
only a small number of tariff lines subject to masgof preference, as occurs in the
PTA with India, and restricted to trade in goodfieTPTA with Israel and Egypt
predicts the liberalization of trade in serviceb&implemented in the future, but there
is no set deadline.

Within LAIA, Brazil has signed a Regional PrefeiahfTrade Agreement (APTR-04)
and Economic Complementation Agreements (ECA) witAny Latin American
nations, as Chile, Bolivia, Mexico, Peru, Colombiaguador, Venezuela (which
recently accessed Mercosur), Cuba, Guyana andéueinHowever, these agreements,
although representing relevant tariff preferences Brazilian exports, are not
innovative in the regulation on bilateral tradeefidhare only rules that reproduce the



provisions of WTO without addressing issues andné that challenge the current
international trade.

Among them, only the agreement with Chile provides the liberalization of the
services sector, while the agreements with Boli@dalombia, Ecuador and Venezuela
only predict the future trading of the subjectalscenario of global value chains, which
increasingly trades services instead of produdis, $ervice industry is of great
importance. Lack of liberalization in this areaueeds the effects that a PTA can bring
to Brazil commercial insertion.

In general, Brazil agreements have rules on traalende measures, technical barriers
and sanitary and phytosanitary barriers resuming pghmovisions of the WTO
agreements, while regulation of matters such adl@atual property, investments and
so-called new issues, namely, competition, enviemin social and government
procurement clauses, is almost nonexistent.

The preference margins agreed by Brazil within AFOER are presented in the
following table. All signatory countries have pretsl a List of Exceptions with the
products that are excluded from the preferencestepa

Table 2: Preferential tariffs within APTR-04

Bolivia, Ecuador Colombia, Peru Argentina,
Paraguay Chile, Cuba, Mexico,
Uruguay , Brazil
Venezuela
Brazil 48% 40% 28% 14% 20%

Source: MDIC.

The ECAs have the aim of enhancing ‘economic dgreknt of the Aladi members
through complementarity of production systems i@ tegion. Among the ECAs, the
highest tariffs are applied to Mexico (ECA 53 arij,ZLuba (ECA 62), and Peru (ECA
59), and the lowest ones are applied to Mercosuhicizs (ECA 18).

l.2. US
Import Tariffs

The US Congress is responsible for the establishmoérduty rates. The US has
bounded 100% of its tariff lines. Most of its tardihes are chargedd valorem but
8.2% of its bound tariffs and 8.6% of its appliediffs are subject tmon-ad valorem
duties.

Countries that are not eligible for a special duiye under an international trade
program has normal trade relations status witHt& and the general duty rates apply
One should also notice that 46.1% of the US tqggpliad tariff lines are duty free for all
countries, regardless of tariff preferences programagreements.

¥ MDIC. ALADI . Available at: <http://www.mdic.gov.br/sitio/intes/interna.php?area=5&menu=412>.



Table 3: US Tariff Profile (2012) (%)

Bound Applied
3.5 34
Simple average
Maximum duty 350 350
Non-ad valorem 8.2 8.6
Duty-free 457 46.1

Source: WTO; ITC; UNCTADWord Tariff Profiles , 2013

Agricultural products average bound and appliedfsais 4.7%, 1.2 percentage points
higher than the average perceived for all proddetsm a general point of view it may
seem that the US mainly adopts low tariffs for atgricultural sector, but a careful
analysis indicates there are some product growgashtive applied averages three times
higher than the one observed for all agriculturedpcts. Within these product groups
are tariff lines that can reach bound and apphedf tof 350% (beverages and tobacco),
164% (oilseeds, fats and oils), and 132% (fruigetables, plants).

The average applied tariff for non-agricultural guots is 3.2%, close to the bound
average, of 3.3%.The maximum bound and applieff tarithese products, 55%, may

be found at some tariff lines within the leathed dootwear sector. Other sectors also
present a significant deviation from the averagesfume tariff lines, as minerals and

metals and textiles, which present maximum bourttagplied tariff of 38%.

Among the agricultural product groups that haveltveest bound and applied import
tariffs are other agricultural products and anim&ducts. Among the non-agricultural
products, the sectors regarding wood and paperfisihdand fish products stand out,
due to the high percentage of tariff lines that thaty free treatment (91.8% and 80.5%
respectively).

Table 4: Import tariffs by product groups (2013)) (%

Bound tariffs Applied tariffs

Product Groups

Average Max Binding (%) Average Max
Agricultural Products
Animal products 2.4 26 100 2.2 26
Dairy products 19.8 96 100 19.9 95
Fruit, vegetables, 4.7 132 100 47 132
plants
Coffee, tea 3.3 42 100 3.3 42
Cereals & preparations 3.5 51 100 3.1 51
Oilseeds, fats & oils 4.2 164 100 4.8 164
Sugars and 11.2 38 100 14.4 38

confectionery




Beverages & tobacco 15.0 350 100 14.0 350

Cotton 4.4 16 100 4.1 15
Other agricultural 11 67 100 11 67
products

Non-agricultural products

Fish & fish products 1.0 35 100 0.8 35
Minerals & metals 1.7 38 100 1.7 38
Petroleum 1.3 7 80.0 11 7
Chemicals 2.8 7 100 2.8 7
Wood, paper, etc. 0.4 14 100 0.5 16
Textiles 7.9 38 100 7.9 38
Clothing 11.4 32 100 11.6 32
Leather, footwear, etc. 4.3 55 100 3.8 55
x‘;r;'hei'nee‘igica' 1.2 10 100 1.2 10
Electrical machinery 1.7 15 100 1.7 15
Transport equipment 3.1 25 100 3.1 25
Manufactures, n.e.s. 2.1 32 100 2.4 32

Source: WTO; ITC; UNCTADWord Tariff Profiles , 2013
Export tariffs

The US Constitution prohibits the imposition of idgt on goods by reason of
exportation in its Article I, Section 9, ClauseNo Tax or Duty shall be laid on Articles
exported from any State.

Interpreting the Export Taxation Clause, the Chiag kept clear that the clause "strictly
prohibits any tax or duty, discriminatory or ndtat falls on exports during the course
of exportation,” and that the protection extendstavices and activities closely related
to the export process."

Preferential tariffs

The US has free trade agreements in force with dfhtcies. These are: Australia,
Bahrain, Canada, Chile, Colombia, Costa Rica, Daram Republic, El Salvador,
Guatemala, Honduras, Israel, Jordan, Korea, MexMorocco, Nicaragua, Oman,
Panama, Peru, and Singapore. The country is alsegdotiations of a regional, Asia-
Pacific trade agreement, known as the Trans-Paeditnership (TPP) Agreement, and

4 Supreme Court of the USJS v. International Business Machines Corp 1996. Available at:
<http://www.law.cornell.edu/supct/html/95-591.ZCrtht



of a trade and investment agreement being negadtiatth the EU, the Transatlantic
Trade and Investment Partnership (TTIP).

Moreover, the US uses preference programs for estwtuty rates or duty-free
treatment in order to assist other countries, nbyntlae developing and least-developed
ones, to have access to its market. According ® Wt International Trade
Commission, most trade preference program bengfidauntries are not major U.S.
trade partners. To have a better idea of what tvéttethese partners represents, their
shipments entering the U.S. market collectivelyoaated for 15 percent of all U.S.
imports in 2012,

Among this programs are the Generalized Systemrefefences (GSP), the African
Growth and Opportunity Act (AGOA), the CaribbeansBalnitiative (CBI) Program
and the Andean Trade Preference Act (ATPA) program.

The GSP is the oldest preference program in thegu&iding preferential duty-free
entry for up to 5,000 products when imported frone @f 123 designated beneficiary
countries and territories (including 44 least-deped countries). Products that are
eligible for duty-free treatment under GSP inclmaest manufactured items; chemicals,
minerals and building stone; jewelry; carpets; amdtain agricultural and fishery
products. Among the products that are not eligibieGSP duty-free treatment are most
textiles and apparel; watches; and most footweamdbags, and luggage produtts.
2013, the top GSP beneficiary developing countsiese India, Thailand and BraZil.

The legal authorization for the GSP program expwadJuly 31, 2013, which means
that importers that were previously eligible fortyree treatment under GSP will be
required to pay the regular trade relations dutiesiaNonetheless, the American
Congress may extend the program with a retroaatigase, applying the duty-free
treatment to GSP-eligible products retroactively th@ expiration of the program,
thereby allowing importers to seek refunds of dupaid.

The AGOA was established in 2000 with the aim ofamaging increased trade and
investment between the US and sub-Saharan Afric@ng other things. U.S. goods
imports under AGOA accounted for about 70% ofralborts from the AGOA countries
during 2008-2013. Energy-related products, especially crude oiloaoted for more
than 90% of the US imports from these countriesngu2001-2013. Besides that,
transportation equipment, refined petroleum prosluahd apparel were the US main
import products in 2013,

The CBI Program was launched in 1983 and intendedatilitate the economic
development and export diversification of 17 bemafy countries in the Caribbean.

® USITC. U.S. import shifts under trade preference programs Available at: <

http://www.usitc.gov/research_and_analysis/tradegBD12/usimport.htm >.

® USTR. Generalized System of PreferencesAvailable at: < http://www.ustr.gov/trade-topizatie-

development/preference-programs/generalized-syptefference-gsp >.

" USTR. GSP by the Numbers March 5 2014. Available at <
http://www.ustr.gov/sites/default/files/GSP-by-thembers-030514-final.pdf >.

8 USITC. AGOA: Trade and Investments Performance Overview. Ap6il4, p.19. Available at:
<http://www.usitc.gov/publications/332/pub4461.pdf>

® USITC. AGOA: Trade and Investments Performance Overview. Ap6il4, p.20. Available at:
<http://www.usitc.gov/publications/332/pub4461.pdf>



The tropical fruit sector was the leading catedgoryagricultural products imported by
the US from CBI beneficiary countries. Energy rethiproducts, and chemicals and
related products also are major export sectorisedJS within the CBf°

The ATPA dates from 1991 as an attempt to helpvgnliColombia, Ecuador and Peru
in their fight against drug production and traffiegx by expanding their economic

alternatives. Energy-related products correspomdedore than 90% of the US imports
within ATPA in 2012, flowed by agricultural prodgctSince the end of 2012, Ecuador
is the sole remaining eligible beneficiary courtythis progrant?

l.3. EU
Import Tariffs

The EU binds 100% of its tariff lines in the WTO darall its concessions are
implemented. Most of its tariff lines are chargad valorem still 4.8% of its bound
tariffs and 5.0% of its applied tariffs are subjerhon-ad valorenduties.

Countries that are not qualified for a special daty have normal trade relations status
with the EU and the general duty rates apfilghould be noted that 26.9% of the EU
total applied tariff lines are duty free for allwdries, regardless of tariff preferences
programs or agreements.

Table 5: EU Tariff Profile (2012) (%)

Bound Applied
Simple Average 5.2 5.5
Maximum duty 605 605
Non-ad valorem 4.8 5.0
Duty-free 28.9 26.9

The European average bound tariff for all imponpeoducts is 5.2%, and the average
applied one is 5.5%, covering a universe of 10 M3 applied tariff lines.

For agricultural products, the average bound t&siff3.7%, and the average applied one
is 13.2%. The sector also concentrates the greaterof the non-ad valorem duties,
approximately 32%. In 50% of the product groupsdterage applied tariffs are higher
than the one observed for all agricultural produets can be seen in the following
sectors: dairy products (52.9%); sugars and coofesty (32.1%); animal products
(20.4%); beverages and tobacco (19.9%); and ceaadlpreparations (17.1%).

It is also the agriculture sector that has the nsogtificant tariff peaks. Six of its
product sectors present tariff lines which havaefftahigher than 100%, and in the
subsector related to dairy products it may takéoup05%.

The non-agricultural sector has lower tariffs thhie agricultural one. The average
bound tariff is 3.9%, and the average applied sn&2%. The maximum MFN applied

1 ysITC. U.S. import shifts under trade preference programs Available at: <
http://www.usitc.gov/research_and_analysis/tradegBD12/usimport.htm >.
1 yUSITC. U.S. import shifts under trade preference programs Available at: <
http://www.usitc.gov/research_and_analysis/tradegBD12/usimport.htm >.



duties are considerably lower than the ones pezdeivhen analyzing the agricultural
sector.

Table 6: Import tariffs by product groups (2013)) (%

Bound tariffs Applied tariffs

Product Groups

Average Max Binding (%) Average Max
Agricultural Products
Animal products 23.4 134 100 20.4 134
Dairy products 54.7 605 100 52.9 605
Fruit, vegetables, 10.2 156 100 10.7 156
plants
Coffee, tea 6.2 21 100 6.2 21
Cereals & preparations 22.2 61 100 17.1 61
Oilseeds, fats & oils 5.6 87 100 5.6 87
Sugars and 31.0 133 100 32.1 133
confectionery
Beverages & tobacco 21.3 165 100 19.9 161
Cotton 0.0 0 100 0.0 0
Other agricultural a1 103 100 43 103
products
Non-agricultural products
Fish & fish products 10.9 26 100 11.8 26
Minerals & metals 2.0 12 100 2.0 12
Petroleum 2.0 5 100 2.8 5
Chemicals 4.6 17 100 4.6 17
Wood, paper, etc. 0.9 10 100 1.0 12
Textiles 6.5 12 100 6.6 12
Clothing 11.5 12 100 115 12
Leather, footwear, etc. 4.2 17 100 4.2 17
Non-electrical 1.7 10 100 1.9 10
machinery
Electrical machinery 2.4 14 100 2.8 14
Transport equipment 4.1 22 100 4.3 22

Manufactures, n.e.s. 2.5 14 100 2.7 14




Export tariffs

The EU does not apply export taxes to its produots.the contrary, as an economy
highly dependent on imported raw material supplibg, EU is therefore trying to

discipline developing country use of export taxad aestrictions at the World Trade
Organization (WTO) and in its FTAs.

Preferential tariffs

Currently the EU has the greatest number of FTA®Ice. EU PTAs are usually open
with respect to industrial goods and defensive gnicaltural goods. Moreover, the EU
provides enhanced market access for a large nurobedeveloping countries
unilaterally, mostly within the framework of its Geralized System of Preferences
(GSP).

The European GSP currently running has a threestiacture: (i) a standard scheme,
open to the broadest group of developing count(igsg ‘GSP+’, which provides lower
tariffs to ‘vulnerable’ countries that implement Bpecific labour and human rights
agreements; and (iii) ‘Everything But Arms’ (EBAg, mechanism available to LDCs
only, which gives duty and quota-free access forosk all goods exported to the EU
(except for armamentsy.

The exam of the tariff profiles of the EU and USh @emonstrate that applied tariffs
presented by these two partners are already losgpexfor some agricultural goods
protected by quotas. The tariff profile of Brazlhigh in terms of its bound tariff but
relatively low for its aplied ones. Except for some sensitive productsyedection of
tariffs can be accommodated in an extended peni@dareferential negotiation.

12 TOWNSEND, lan.EU trade preferences for developing countriesthe GSP & ‘Everything But
Arms. SN/EP/3369, December 2008.



IV. TRADE DEFENSE

The use of trade defense instruments is based les set out by the World Trade
Organisation (WTO).

IV.1. Antidumping

Antidumping measures are often used against a tigituaof international price
discrimination, where the price of a product whelt sn the importing country is lower
than the normal value found in the market of theoeting country for the like product.

According to the Antidumping Agreement of the WTtBe practice of dumping is

condemned whenever cause or threaten to cause itgua domestic industry, or

materially retards the establishment of a domastitistry. Besides the existence of
dumping and injury, it is also required the demmigin of a causal relationship
between the dumped imports and the injury to theestic industry.

In a few words, the first step to be taken in aregtigation that aims the application of
antidumping measures is the determination of theadled normal value of the product
for the subsequent determination of the dumpinggmarThe dumping margin is
calculated from the difference between the nornadlier of the product and the export
price for the like product. Then it must be detered the material injury, the threat of
material injury, or material retardation of theaddishment of a domestic industry and it
must be established the causal link between dunmpeorts and material injury.

Brazil

From 1995 to 2013, 123 investigations have beetiaied against Brazil, which
resulted in 86 antidumping measures applied. Theddd the US are among the
countries that initiated investigations and appliedasures. The US initiated 45 and
applied 18; the EU initiated 5 and applied 3 measulhe sectors most affected were
base metals and articles (38 investigations ieitiaand 38 measures applied);
machinery and electrical equipment (21 investigetidnitiated and 12 measures
applied); and resins, plastic and rubber (12 ingasbns initiated and 10 measures
applied).

In the same period, Brazil initiated 334 investigas and applied 165 measures. Amid
the initiated investigations, 10 were against tt& ahd 4 against the EU; 9 measures
were applied against the US and 5 against the BE.séctors most impacted were base
metals and articles (75 investigations initiated 48 measures applied); resins, plastic
and rubber (98 investigations initiated and 28 mess applied); and chemicals (62

investigations initiated and 28 measures applied).

usS

Between 1995 and 2013, 255 investigations have begated against the US, which
lead to the implementation of 150 antidumping messuBrazil is among the countries
that initiated investigations and applied measaggnst the US. Brazil has initiated 10
and applied 9 measures. The following sectors ameng the most affected ones:
chemicals (109 investigations initiated and 62 mess applied); resins, plastic and



rubber (52 investigations initiated and 29 measwapplied); and base metals and
articles (17 investigations initiated and 13 measwapplied).

In the same period, the US initiated 508 invesitget and applied 319 measures. Amid
the initiated investigations, 41 were against Bramd 15 against the EU; 18 measures
were applied against Brazil and 8 against the B¢ Jectors most impacted were base
metals and articles (277 investigations initiated 465 measures applied); chemicals
(69 investigations initiated and 44 measures agpliand machinery and electrical
equipment (32 investigations initiated and 19 messapplied).

EU

In the analyzed period, 100 investigations havenhagiated against the EU, which
lead to the implementation of 68 antidumping measuBrazil and the US are among
the countries that initiated investigations andli@dpmeasures against the EU: they
have initiated 4 and 15 investigations respectivahd applied 5 and 8 measures each.
The following sectors are among the most affecteelsochemicals (55 investigations
initiated and 38 measures applied); resins, plastecrubber (18 investigations initiated
and 14 measures applied); and base metals angatl® investigations initiated and 7
measures applied).

During this time, the EU initiated 454 investigatsoand applied 297 measures. Amid
the initiated investigations, 5 were against Braaild 3 were effectively applied. The
sectors most impacted were base metals and ar{ibtbsinvestigations initiated and

111 measures applied); chemicals (85 investigatimtiated and 61 measures applied);
and machinery and electrical equipment (58 invasibigs initiated and 32 measures
applied).



Table 7: Antidumping - Investigations initiated and measures applied against Brazil, EU, and US (19%913)

1995 1996 1997 1998 1999 2000 200 2002 2003 2004 005 2| 2006 2009 201 20013 Total
M1 M| (M| [M[T M|l M|l (M|l M|l (M|l |[M |l M M M M I M
Brazil | 8 9| 10 10| 5 7 6 6] 18 1§ 8 13 3 6 3 4 110 | 3HA 5 7 3 3 4 6 3123 | 86
uUsS 12| 8| 21| 4| 19 9 16 12 14 B 13 13 (5 (4 (11 |10 |21 | B4 | 10| 12| 13| 11 5 Lo 13 | 855 | 150
EU 0 0 1 0 2 1 4 1 7 4 9 4 8 10 b 10 |7 3 6 5 3 3|2 1| 4| 3 6 1 9 4 3 4 b & & 1100 | 68
Source: WTO
Obs: | = Investigations initiated; M = measuresliggb
Table 8: Antidumping - Investigations initiated and measures applied by Brazil, EU, and US (1995-2013)
1995 1996 1997 1998 1999 2004 2001L 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 20013 Total
| M | M | M | M | M | M | M | M | M | M | M | M | M | M | M | M | M | M | M | M
Brazil | 5| 3| 18| 6| 11 2| 18 14 16 % 11 P 17 (3 |8 |5 |4 |B| 5| 6| 3| 12| O 13 9| 24 11 9 16 37 5 16 [13 (47 |14 |54 | 334 | 165
uUsS 14| 33| 22| 12 1§ 2 3 12 47 24 A7 (31 (77 (33 |35 |37 | 12| 26| 14| 12 18 8 5 28 p 16 23 pO A5 |3 (17 (15 [ 4 |1a | 39| 7| 508 | 319
EU 33| 15| 25| 23 41 23 P 28 65 18 B2 @41 (28 |13 |20 |2 | 2 | 30| 10| 24 29 3% 12 9 12 19 15 QA5 |9 |15 |5 |17 |11 | 1B | 4 | 12| 454 | 297
Source: WTO
Obs: | = Investigations initiated; M = measureslizop

Table 9: Antidumping - Investigations initiated avi@asures applied: Reporting Member vs Exportingrdy (1995-2013)

Brazil EU Us
| M [ M | M
Brazil - - 4 5 10 9
EU 5 3 - - 0 0
us 41 18 15 8 - -

Source: WTO
Obs: | = Investigations initiated; M = measuresligb




Table 10: Antidumping - Investigations initiated /measures applied against Brazil, EU, and US (199%23)

Brazil EU us
Sector | M | M |
Live animals and products 5 2 1 1 9 6
Vegetable products 0 0 2 1 6 3
Ammal and vegetable fatg, 3 0 0 0 2 1
oils and waxes
Prepared foodstuff
beverages, spirits, vinegar; 2 1 1 0 5 3
tobacco
Mineral products 2 2 1 1 6 5
Pr_odu_cts of _the chemical and 10 8 55 38 109 62
allied industries
Resins, plastlps and articles; 12 10 18 14 52 29
rubber and articles
Hides, skins and articles;
saddlery and travel goods 0 0 0 0 0 0
Wood, cork and articles
basketware 6 L 0 0 5 3
Paper, paperboard and articles 9 5 7 3 17 8
Textiles and articles 8 4 2 1 5 4
Foptwear, headgear; feathers, 0 0 0 0 0 0
artif. flowers, fans
Artlcle_s of §tone, plaster 4 2 0 0 4 >
ceramic prod.; glass
Pearls, precious stones and
metals; coin 0 0 0 0 0 0
Base metals and articles 38 38 10 7 17 13
Machinery and electrical
equipment 21 12 1 0 10 8
Vehicles, aircraft and vesselg 1 0 0 0 2 2
Instruments, clocks, recorderfs 2 1 > 2 3 0
and reproducers
Miscellaneous manufactured
articles 0 0 0 0 3 1

Source: WTO

Obs: | = Investigations initiated; M = measuresligop

Table 11: Antidumping - Investigations initiated ard measures applied by Brazil, EU, and US (1995-20113

Brazil EU us
Sector | M | M [ M
Live animals and products 5 4 7 4 15 11
Vegetable products 1 2 2 2 13 10
Animal and vegetable fatg,
oils and waxes 0 0 0 0 0 0
Prepared foodstuff
beverages, spirits, vinegar; 1 1 2 1 8 8
tobacco
Mineral products 7 5 6 6 8 4
Products of the chemical and
allied industries 62 28 85 61 69 44
Resins, plastics and articles;
rubber and articles 98 28 35 19 39 23
Hides, skins and articleg;
saddlery and travel goods 0 0 4 2 0 0
Wood, cork and articles 1 0 9 9 3 3
basketware
Paper, paperboard and articles 13 12 1 1 15 10
Textiles and articles 24 20 43 23 14 12
Footwear, headgear; feathers,
artif. flowers, fans L L 9 / 0 0
Artlcle_s of §tone, plaster 20 6 11 6 5 4
ceramic prod.; glass
Pearls,. precious stones and 0 0 0 0 0 0
metals; coin
Base metals and articles 75 43 160 111 277 165
Mac_hmery and electrica 8 8 58 32 32 19
equipment
Vehicles, aircraft and vesselg 0 0 9 8 6 2
Instruments, clocks, recorders 4 5 1 5 0 0
and reproducers
M|§cellaneous manufactured 14 5 12 3 4 4
articles

Source: WTO

Obs: | = Investigations initiated; M = measuresligop




IV.2. Subsidies and countervailing measures

According to the WTO Agreement on Subsidies and mBamwailing Measures (SCM), the
definition of the term “subsidy” comprises threeimalements that must be satisfied in order for a
subsidy to exist: (i) a financial contribution,)(lby a government or any public body within the
territory of a Member, (iii) which confers a berefin order for a financial contribution to be a
subsidy, it must be made by or at the directioraajovernment or any public body within the
territory of a Member. These two categories of glibs are prohibited because they are designed tc
directly affect trade and thus are most likely tavé adverse effects on the interests of other
Members.

The agreement also defines two categories of siglssigrohibited and actionable. There are two

types of prohibited subsidies: the first type cetssbf subsidies related to the export performance;
the second comprises the so-called local contérdidies, giving preference to the use of domestic
goods over imported ones. Because they directigcaffrade and thus are most likely to have

adverse effects on the interests of other Memhkesuse of these two categories of subsidies are
prohibited among the members of the WTO.

Actionable subsidies are not prohibited, and méshe existing subsidies fall in this category. In
order to challenge a given subsidy, the complaimagntry has to show that the subsidy has an
adverse effect on its interests, otherwise theidyls permitted. The SCM lists three types of
adverse effects that can be alleged by the pantyinjury to a domestic industry caused by
subsidized imports in the territory of the complagrmember; (ii) serious prejudice that usually
arises as a result of adverse effects in the madkete subsidizing member or in a third country
market; and (iii) nullification or impairment of befits, which arises most typically where the
improved market access presumed to flow from a &oteriff reduction is undercut by
subsidization.

If domestic producers suffer damages caused byrisipd subsidized products, countervailing duty
can be imposed. Countervailing duty can only begddhafter the importing country has conducted
a detailed investigation similar to that requireddntidumping action.

Brazil

Countervailing duties are used less frequently thatidumping measures. From 1995 to 2013,
Brazil has been submitted to seven countervailiracgss investigations, and 8 measures were
applied. Neither the US nor the EU have initiatadestigations against Brazil. Almost all the
investigations initiated and all the measures aplpdire concentrated in the base metals and article:
sector (6 initiated; 8 applied).

In its turn, Brazil has initiated nine investigat®oand has applied countervailing measures sever
times. Three of the investigations initiated ana¢hof the measures applied were against the US
Although the country did not initiate any investiga in the vegetable products sector, this is the
one that show the greatest number of measuresedpfilie out of seven.

U

During the same period, 15 investigations wereatat against the US, and 7 measures were
applied. The most reached sectors were mineralugted3 initiated; 2 applied), and live animals
and products (2 initiated; 2 applied).



The US initiated 138 investigations and appliedm®asures. Three of the investigations initiated
and 1 measure was applied against the EU. Thettaeysors of the greatest part of these
investigations and measures were: base metalsraclés (70 initiated; 45 applied); chemicals (14
initiated; 6 applied), and machinery and electragipment (10 initiated; 7 applied).

EU

In the analyzed period, the EU was subject to i4stigations and to the implementation of 11
countervailing measures. The main sectors affeatece prepared foodstuff, beverages, spirits,
vinegar; tobacco (7 initiated; 5 applied); and aaimnd vegetable fats, oils and waxes (3 initiated;
3 applied).

The EU initiated 72 investigations and applied 38asures, and none of them were against Brazil
or the US. The investigations and measures weralyndistributed between the following sectors:
base metals and articles (19 initiated; 10 appliegins, plastics, rubber and articles (16 iretiai8
applied); and textile and articles (13 initiatedgfplied).



Table 12: Countervailing measures - Investigationsitiated and measures applied against Brazil, EUand US (1995-2013)

1995 1996 1997 1998 1999 2000 200[L 2002 2003 2004 005 2| 2006 2007 | 2008 2009 2010 201 2012 20013 Total
(MM M1 M| [M|T M| LM [T M (1M [ M M M M| 1 [M M M M |1 M I M
Brazil | 0| 4| o| o 1| o 1| of 1 q 1 2 b p p o [0 |o [0 |0 |or|oO0|O0fl 0|0 of of of of 0 0O Q@ D 7 8
us 11 0| 0 of] of of o 1 g 1 1 b p p 0o [0 |o (o |1 |oO 0| o 4| 1 3 2 g 15 | 7
EU 3| 1| 2| 2| 1| of 1| 2/ 11 9 g 1 b L p P [ o (1 |o |1 |0 olo| o 0 1 o 1 g 14 | 11
Source: WTO
Obs: | = Investigations initiated; M = measureslizop
Table 13: Countervailing measures - Investigationsitiated and measures applied by Brazil, EU, and 8 (1995-2013)
1995 1996 1997 1998 1999 200( 200 2002 2003 2004 2005 2006 2007 2008 2009 2010 201 2012 20013 Total
(M| T [M|T |[M|I |M M |1 M M [T (M [T (M [1I M [I M M M M1 |M M M M M I M
Brazil | 0| 5| 0| o] o 0| of o O O qQ 1 b p [ o 1 |o (00| O 0 11 ol o of o 3 d ¢ > D9 7
us 35| 1] 2 ol 12 1 11 11 > 18 10 |4 |10 |5 |2 |3 |2 |D| 3| 2 0 14 6 3 g 5 P19 4138 | 79
EU o| o 1| o| 4 8 2/ 19 3 10 6 3 2 |1 |3 |0 |2 |3 D 0 0| 6] 1 3 4 2 q 3 72 | 33
Source: WTO

Obs: | = Investigations initiated; M = measureslizop

Table 14: Countervailing measures - Investigationsitiated and Measures applied: Reporting Member vEExporting Country (1995-2013)

Brazil EU uUs
| M | M M
Brazil - - 0 0 4 3
EU 0 0 - - 0 0
us 0 0 3 1 - -
Source: WTO

Obs: | = Investigations initiated; M = measureslizop




Table 15: Sectoral distribution of countervailing measures - Investigations initiated and measures afipd against Brazil,
EU, and US (1995-2013)

Brazil EU us
Sector M | M
Live animals and products 0 0 1 1 2 2
Vegetable products 0 0 2 2 2 0
Anlmal and vegetable fatg, 0 3 3 0 0
oils and waxes
Prepared foodstuff
beverages, spirits, vinegar; 0 7 5 1 0
tobacco
Mineral products 0 0 0 0 3 2
Products of the chemical and
allied industries 0 ! 0 3 !
Resins, plastlps and articles; 0 0 0 0 0
rubber and articles
Hides, skins and articles;
saddlery and travel goods 0 0 0 0 0
Wood, cork and articles
basketware 0 0 0 0 0
Paper, paperboard and articles 0 0 0 0 0 0
Textiles and articles 0 0 0 0 2 0
Foptwear, headgear; feathers, 0 0 0 0 0
artif. flowers, fans
Artlcle_s of §tone, plaster 0 0 0 0 0
ceramic prod.; glass
Pearls, precious stones and
metals; coin 0 0 0 0 0
Base metals and articles 6 8 0 0 1 1
Mac_hmery and electrica] 0 0 0 0 0
equipment
Vehicles, aircraft and vesselg 1 0 0 0 1 1
Instruments, clocks, recorders 0 0 0 0 0
and reproducers
M|§cellaneous manufactured 0 0 0 0 0
articles

Source: WTO

Obs: | = Investigations initiated; M = measuresligop

Table 16: Sectoral distribution of countervailing neasures - Investigations initiated and measures alied by Brazil, EU,

and US (1995-2013

Brazil EU us
Sector M | M | M
Live animals and products 0 0 1 1 4 1
Vegetable products 0 5 0 0 3 1
Animal and vegetable fatg,
oils and waxes 0 0 0 0 0
Prepared foodstuff
beverages, spirits, vinegar; 0 0 0 10 2
tobacco
Mineral products 0 0 4 1 4 4
Pr_odu_cts of _the chemical and 0 6 2 14 6
allied industries
Resins, plastics and articles;
rubber and articles L 16 8 ! 3
Hides, skins and articleg;
saddlery and travel goods 0 0 0 0 0
Wood, cork and articles 0 0 0 4 5
basketware
Paper, paperboard and articles 0 1 1 8 5
Textiles and articles 4 0 13 5 2 2
Footwear, headgear; feathers,
artif. flowers, fans 0 0 0 0 0
Articles of stone, plaster|
ceramic prod.; glass 0 4 0 1 1
Pearls,. precious stones and 0 0 0 0 0
metals; coin
Base metals and articles 1 1 19 10 70 45
Mac_hmery and electrica 0 7 5 10 7
equipment
Vehicles, aircraft and vesselg 0 0 1 0 1 0
Instruments, clocks, recorderls
and reproducers 0 0 0 0 0
Miscellaneous manufactured 0 0 0 0 0

articles

Source: WTO

Obs: | = Investigations initiated; M = measuresligop




I\V.3. Safeguards

The adoption of safeguards measures, also unddrst®@ restriction of imports of a
product temporarily, is permitted if the domestidustry of a given member is injured
or threatened with injury caused by a surge in irtgpdJnlike the practices previously
discussed (antidumping e countervailing measussggguard measures do not aim to
respond to a condition of unfair competition; irs&te they aim to the emergency
protection from an import surge.

There are two kinds of import “surge” that justtfye adoption of safeguard measures:
(i) a real increase in imports (an absolute inagasr (i) an increase in the imports’
share of a shrinking market, even if the import mjitg has not increased (relative
increase). Moreover, the injury must cause or tere@ao cause serious injury to the
domestic industry. The Safeguard Agreement (SA)Xhef WTO defines the term
“serious injury” as a significant overall impairnteim the position of a domestic
industry, while the “threat of serious injury” shak understood to mean serious injury
that is clearly imminent and based on facts.

The SA also sets out criteria for evaluating whetiserious injury” is being caused or

threatened, and the factors which must be consideredetermining the impact of

imports on the domestic industry. When imposed,ategiard measure should be
applied only to the extent necessary to prevemewredy serious injury and to help the
industry concerned to adjust. Where quantitatiwrieions (quotas) are imposed, they
normally should not reduce the quantities of impd¢low the annual average for the
last three representative years for which statistie available, unless clear justification
is given that a different level is necessary tospre or remedy serious injury.

In the last eighteen years (1995-2013), Brazil ingsted safeguards investigations 4
times and applied it in 2 of them. The sectors Imclv the safeguards were applied were
vegetable products (1) and miscellaneous manutttarticles. The US, in its turn,
initiated investigations 10 times and applied them6 occasions on the following
sectors: base metals and articles (3); vegetalol@upts (1); live animals and products
(1)/ and miscellaneous manufactured articles (lipally, the EU initiated 5
investigations and applied safeguards 3 times. Jéwtors protected by safeguards
measures were live animals and products (1); bastlsnand articles (1); and
beverages, spirits and tobacco (1).



Table 17: Safeguard initiations and measures applieby Brazil, EU, and US (1995-2013)

1995 1996 1997 1998 1999 2004 2001L 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 20013 Total
| M | M | M | M | M | M | M | M | M | M | M | M | M | M | M | M | M | M | M | M
Brazil | O 0 1 0 0 1 0 0 0 0 q a 1 D D L 0 0 0 0 0 00 0 0 0 1 0 0 0 0 0 0 (0 1 q D D 4 2
us 1 0 2 1 1 0 1 1 2 2 . | D D is 0 0 0 0 0 0 ® 0 0 0 0 0 0 0 0 0 0 q a 10 6
EU 0 0 0 0 0 0 0 0 0 0 q g [0 D L L 1 0 1 1 1 1 0 @® 0 0 0 0 0 1 0 0 0 0 q a 5 3
Source: WTO

Obs: | = initiations; M = measures applied



Table 18: Safeguard initiations and measures by sex (1995-2013)

Brazil EU us

Sector M M | M
Live animals and products 0 1 1 1 1
Vegetable products 1 1 0 3 1
Anlmal and vegetable fatg, 0 0 0 0
oils and waxes
Prepared foodstuff
beverages, spirits, vinegar; 0 1 1 0
tobacco
Mineral products 0
Products of the chemical and

e h 0
allied industries
Resins, plastlps and articles; 0 0 1 0
rubber and articles
Hides, skins and articles; 0 0 0 0
saddlery and travel goods
Wood, cork and articles
basketware 0 0 0 0
Paper, paperboard and articles 0 0 0
Textiles and articles 0 0 0 0 0
Foptwear, headgear; feathers, 0 0 0 0
artif. flowers, fans
Artlcle_s of §tone, plaster 0 0 0 0
ceramic prod.; glass
Base metals and articles 0 1 1 3 3
Mac_hmery and electrica] 0 0 0 0
equipment
Vehicles, aircraft and vesselg 0 1 0 0 0
Instruments, clocks, recorders 0 0 0 0
and reproducers
M|§cellaneous manufactured 1 0 1 1
articles

Source: WTO

Obs: | = initiations; M = measures applied

In summary, the exam of the instruments of traderde between the three partners
can demonstrate that in the present time, theseuments are not being used with the
frequency they are utilized against China, pointmghe evidence that there is no
abusive use of the so-called unfair trade amonggtipartners.



V. Investment
V1. Investments

There are two main categories of Foreign Directettment (FDI) as defined by
UNCTAD: FDI flows and FDI Stock.

UNCTAD defines FDI Stock athe value of the share of associate and subsidiary
enterprises capital and reserves (including retdirnpofits) attributable to the parent
enterprise (this is equal to total assets minualtbébilities), plus the net indebtedness
of the associate or subsidiary to the parent fiffar branches, It is the value of fixed
assets and the value of current assets and invassmexcluding amounts due from the
parent, less liabilities to third partiéd

FDI flows are composed of net sales of shares aaohsl from associates and
subsidiaries to the parent company and its shatheofffiliate’s reinvested earnings
plus total net intra-company loans provided bygheent company.

It is possible to have reverse flows, which cossat a negative result in one of the
above-mentioned components superseding the poaitiaeints of the others.

Figure 18 — Brazil: FDI Inflow from the US and theEU (2009-2012)
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Source: UNCTAD.

Brazil FDI inflow from the US has progressively gmo in the last years ranging from
US$ 1.3 bn in 2009 to US$ 13.5 bn in 2012. ForEkk from 2010 to 2011 the FDI
inflow doubled and reached US$ 39.6 bn. The EUtaedJS together represents more
than 50% of Brazil FDI inflow in the last four year

13 Cf. UNCTAD. Sources and Definitions Available at
<http://unctad.org/en/Pages/DIAE/FDI%20Statisticsfi®es-and-Definitions.aspx> (Accessed on 24
October 2014).



Figure 19 — Brazil: FDI Outflow from the US and theEU (2009-2012)
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Brazil FDI outflow to the US has progressively dmished in the last for years. For the
EU, there was a rise of US$ 1.4 bn from 2010 to126dt it has reduced since 2012.
Brazil has prioritized investments in other cougriollowing on its foreign policy of
strengthening South-South integration and coop®rati

Figure 20 — Brazil: FDI Stock Inflow from the US ard the EU (2009-2012)
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In terms of FDI stock inflow, the EU has signifitgninvested in Brazil when
compared to other trade partners. In 2012, EU F@ksin Brazil was of US$ 464.8 bn
while the US amount was only of US$ 113.4 bn. Otlmemtries FDI stock investments
in Brazil are not much higher than the number prese individually by the US.
However, the EU members are responsible for mae 0% of FDI stock inflows for
Brazil.



Figure 21 - Brazil: FDI Stock Outflow from the US and the EU (2009-2012)
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For FDI stock outflows, the majority of Brazilianviestments are focused in the EU.
From 2010 to 2012, total amount of Brazil FDI stamktflow to the EU has raised
almost US$ 50 bn or 61.3%. The growth rate of Biialil stock outflow to the US was
similar: 60.3% but with a modest amount of only UE%6 bn in 2012. It is worth to
highlight that Brazilian FDI stock outflows are grimg towards other trade partners,
following the foreign policy of strengthening Sotflouth integration and cooperation
aspects.

V2. Regulatory Aspects

Investment is a key-topic in the current internadilotrade dynamics. The technological
evolution gave international capital flows the resagy fluidity to easily transpose the
states’ borders. This phenomenon provoked a sogmfi change in how countries
regulate and encourage investment internally angreally as well as how they
coordinate their actions.

Brazil is a good example in the international inwe&nt changing landscape. According
to the World Investment Prospects Survey 2013-2@46, country is the "5 most
attractive country for future foreign investment timle World'* As reported by the
Economic Commission for Latin America and the Caeigin (ECLAC), FDI inflows in
Brazil reached U$ 64,045 billions in 2013In Latin America, the country is the
primary destination for FDI as well as the mainrsewf it since World War [°

1 UNITED NATIONS CONFERENCE ON TRADE AND DEVELOPMENTWorld Investment
Prospects Survey 2013-2015. UNCTAD. Available at: <
http://unctad.org/en/PublicationsLibrary/webdia€iz2d9_en.pdf>. Accessed in:"28et. 2014.

> ECONOMIC COMMISSION FOR LATIN AMERICA AND THE CARBBEAN. Foreign Direct
Investment in Latin America and the Caribbean 201BCLAC. Available at: <
http://www.cepal.org/publicaciones/xml/8/52978/fgredirectinvestment2013.pdf>. Accessed in:"%22
oct. 2014.

! AGENCIA BRASILEIRA DE PROMOCAO DE EXPORTACOES E MWESTIMENTOS.
Investimento Estrangeiro DiretcApexBrasil. Available at: < http://www?2.apexbrasil.com.bréits
investimentos/investimento-estrangeiro>. Acceseedd™ set. 2014.



In this aspect, it is important to highlight theoging importance of the country’s role
not only as an investment receiver, but also as\astment promoter. In last years, the
country is gaining more space as a capital expoAerreported in the Census of
Brazilian Capital Abroad presented by the Brazilizentral Bank, the total of Brazilian
assets in foreign lands reached US$ 391.6 billior2013. This amount shows an
increase of 10% compared to the year 2012. Regar@irazilian foreign direct
investment, the Census reported an increase ofd9the same comparison basis,
achieving the figure of US$ 295.4 billons.

A sensitive issue regarding the national policy foreign investment concerns the
Investor-State Dispute Settlement Mechanism, ptedeim the significant number of

preferential agreements. The Investor-State Clansbles the foreigner investor to
choose between the domestic jurisdiction and tternational arbitration to settle any
controversy arising during the execution of theelstment Agreement. It is argued that
this provision would be in disagreement with a€itl | (national sovereignty principle)

and article 5, XXXV (right of action) of the Bra@h Federal Constitution. The theme
is controversial, attracting both criticism and gorg from different stakeholders.

The United States has a consolidated position daggrthe adoption of the Investor-

State Clause. The country encourages and promiagegrtdorsement of this dispute

resolution device in the majority of its investmegreements. On the other hand, the
European Union demonstrates a more flexible atittavard Investor-State dispute

settlement.

Recently, giving the strong public interest in tissue, the European Commission
decided to launch a public consultation on a pésspproach that could serve as the
basis for its negotiatior. The public hearing took place from March to Jul2 and
involved the participation of approximately 150.Q@rsons. In the coming months, the
European Commission will analyze the collected datd, as soon as the work is
completed, it will disclose the outcome of the adtation®

Hence, in the case of a future Brazilian negotratbm investment, the Investor-State
Clause should not pose a problem to the EuropeaonUhut it may pose one for the
United States.

" BANCO CENTRAL DO BRASIL. Censo de Capitais Brasibs no Exterior (CBE): ano-base 2013.
BCB. Available at: <http://www4.bcb.gov.br/rex/CBE/R&esultadoCBE2013p.pdf>. Accessed in"'24
set. 2014.

'8 EUROPEAN COMISSION. Preliminary Report: Online RalConsultation on Investment Protection
and Investor-to-State dispute Settlement (ISDShhen Transatlantic Trade and Investment Partnership
Agreement. EC. Available at: <http://trade.ec.europa.eu/doclib&la014/july/tradoc_152693.pdf>.
Accessed in: 2Bset. 2014.

1 EUROPEAN COMISSION. Consultations: Online PubliorBultation on Investment Protection and
Investor-to-State dispute Settlement (ISDS) in TWrransatlantic Trande and Investment Partnership
Agreement. EC. Available at: <http://trade.ec.europa.eu/consigites/index.cfm?consul_id=179>.
Accessed in: 2Bset. 2014.



VI. REGULATORY BARRIERS

During the GATT era, several Codes were developsdl @aopted. One code was
dedicated to Technical Barriers to Trade, and ctonige the TBT Agreements at the
creation of the WTO. During the Uruguay Round, ikeue of agricultural was
negotiated together with a specific agreement totaty and phytosanitary measures,
the SPS Agreement.

VI.1. Technical Barriers to Trade

According to WTO'’s definition, technical barrierseathose derived from the use of
technical standards or regulations which are neitih@nsparent nor grounded in
internationally accepted standards, or even frogattioption of conformity assessment
procedures that are either not sufficiently tramspand/or too expensive, as well as
from excessively stringent inspections.

The Agreement on Technical Barriers to Trade (T®&¥y adopted at the WTO with the
aim of regulating the subject, assisting membersdantifying the best course for
implementing standards and technical regulationg] avoiding the adoption of
procedures that would unnecessarily restrict irgonal trade. TBT rules apply to both
the product and its related processes and prodguntethods (PPMs), seeking to avoid
the imposition of unnecessary or discriminatoryhtecal barriers based on the manner
in which a good is produced.

TBT also applies to the imposition of labels th@an ao provide consumers with
information about products sold, which may influericeir preferences and thus modify
the conditions of competition within the market.

In general, the adoption of technical barriersteslato trade and the proliferation of
measures taken under the exceptional circumstapo®mgded in the TBT and in
accordance with the exceptions set out in Artiché &f the GATT 94 represents a
source of uncertainty for the international comniyinThese rules may affect the trade
flow of goods, primarily through measures to engmeironmental safety and to protect
human health. In addition, technical requiremewntsether voluntary or mandatory, can
be used as a disguised means of protecting domastikets, which proves to be an
important factor for limiting the free movementggods and services.

In order to avoid the multiplication of technicalles that rely on different scientific
bases and hinder trade flows, TBT encourages theofisnternational standards as a
basis for technical regulations and standards egly members, as stated in the Code
of Good Practice (henceforth the Code). Howevahate standards do not achieve the
appropriate level of protection that a WTO membetetmines to be necessary in order
to achieve its objectives, such as protection ohdw health or national security, such
member is allowed to establish a rule or techniegjulation that goes beyond
internationally established standards.

The gray area between possible harm and lack efriational legislation that offers an
appropriate level of protection brings forth theeusf the precautionary principle.
Accordingly, discussions are held on the impactt tkan be caused by the
implementation of technical standards and reguiatichat exceed those set



internationally, since adaptation to imposed rai®s be highly costly and can influence
changes in regulations for the admission in otentries as well.

The rise of TBT measures

The erosion of classic barriers to trade meanstli@®iVTO has been successful in its
main goal: reducing the barriers of internatiomatle. Now that the classical obstacles
to trade are vanishing, the WTO is trying to adegalf into a World where economies
are integrating one another at full speed. Accaydim Subramanian and Kessler’s
concept of hyperglobalizatiéh the new economic dynamics are visible throughb@llo
Value Chains where imports of parts and spearstlamexport of items that absorbed
those parts are a sign of a healthy economy. ;nzWhrld, tariffs should be eliminated
and the new tools used to protect one’s own matethe so-called non-tariff barriers
(NTBs). The international trade law is moving tod/g@rotecting the consumer, not the
producer, and measures are evermore based on fioecddr. Pascal Lamy, in recent
event in Brazil, said‘We're moving from protection to precaution. Thisomement
cannot be countered or halted”

The immediate consequences of this proliferatiom®Ts by developed countries such
as US and EU are that the actual tools for devetppountries to work with at the
WTO - the maneuver gap between bounded and coasadidariffs — are rendered
ineffective. Raising the applied tariff level ofpmoduct until it reaches de bounded
tariffs will not grant developing countries’ expers all the required certifications to
export their labor intensive, lower added value dgpao developed countries.
Nonetheless, the same specific requirements thedtes demand and generates
feedback from the consumers, when applied to dapiensive goods, to higher added
value goods, differentiates their product from cefitppn. Once the consumer market
establishes higher grounds, it will not settleléss.

Along with the continuous tariff reductions rounttea round of negotiation, some
authors confirm that TBTs are stepping up into phetectionism void created by the
effectiveness of WTO. Bhagwati affirmed that coiestr obey the “Constant
Protectionism Law®, not intending to leave its markets unprotecteag\el?® points

the incidence of the race-to-the-bottom effectesunegative as it clashes with the
precautionary principle, in case countries try timslate exports of certain national
sector by cutting off TBTs costs through more lani@riff regulations. Meaning that,
instead of competitiveness, the country will be atrgg environment for less
requirements along the value chain. Staiger ndbedl the country will enforce and
restrict TBTs if the sector has a marginal cosdtre¢ly lower than the rest of the World
to adapt to new standards, even if it has to dadirectly, through stimuli to civil

2 SUBRAMANIAN, Arvind; KESSLER, Martin.The Hyperglobalization of Trade and its Future
Peterson Institute for International Economics VifugkPaper No. 13-6. July 24, 2013. Available at:<
http://papers.ssrn.com/sol3/papers.cfm?abstrac? 297994 >.

ZLLAMY, P. In: International Conference on the Fataf WTO with Mr. Pascal Lamy, 2014, S&o Paulo
School of Economics at Getulio Vargas Foundation. inutés available at
http://ccgi.fgv.br/ptbr/international-conferencetfte-wto-multipolar-world-mr-pascal-lamy

22 BHAGWATI, J. “More on the Equivalence of Tarifffié Quotas”. In: American Economic Review,
58(1), 1968, p. 142-146.

2 BAGWELL, K.; MAVROIDIS, P.; STAIGER, R. “It's a Qestion of Market Access”. In: American
Journal of International Law, 96(1), 2002, p. 67



society and adoption of technical standards, valynbr not’. The consequence is
competitive advantage on the competition into ageaf already more selective
consumers.

The TBTs epidemic is also confirmed by Kee. The Naniff Measures (NTMs)
tariffication data showed that the ad valorem taaWerage of TBTs is higher on
countries with higher GD® per capita, shedding light on the fact that tam#asures
can be replaced in equal effectiveness of protediw NTMs. He also noted that TBT
and SPS measures can be used as “escape clausesinggthe members opacity and
flexibility to protect their markets and increasardgmin powe?. The voluntary
standards have a prestigious position in articudatipacity to policy making.

VI.1.1. The CTBT

The Committee on Technical Barriers to Trade (CTRBINctions under Article 13 of
the TBT Agreement and is a valuable tool for memlberdiscuss standards or measures
taken by other members that may affect the inteynak trade. Its structure and
functioning is available aDecisions and Recommendations Adopted by the WTO
Committee on Technical Barriers to Trade Since duday 1995,

The TBT Committee in general holds three meetingsyeyear in which members can
discuss, among other themes, aspects of the imptatren of the Agreement,

notifications received, and raise specific tradeceons (STC).The CTBT works in

cooperation with governments and technical orgasisoompiling, analyzing and

overseeing technical barriers to trade. Raisingexific trade concerns (STCs) in the
Committee, a member can formally question anothenber’'s measures relating to the
Agreement on TBT, both in progress or already asthpDuring the Committee’s

regular meetings or in informal discussions betwaeembers, the STCs afford

members the opportunity to review trade concerna bilateral or multilateral setting

and to seek further clarification. Through dialogusd exchange of information for

STCs raised it is possible, many times, to soleeniatter without resorting to the WTO
dispute settlement systeh.

Analysis of CTBT Notifications and STCs

In accordance with the raise of TBT measures, tisea@ unmistaken growth pattern on
notifications to the Committee. Since its entryoirforce in January 1995 up to
December 2013, 121 members submitted 1,626 newficatiobns (including 26
revisions) of technical regulations and conformagsessment procedures along with
467 addenda and 42 corrigenda to notifications.

2 STAIGER, R. W. “Non-tariff measures and the WT®@orking Paper ERSD-2012-01, Geneva, WTO,
2012, p. 6.

% KEE, H.; NICITA, A.; OLARREAGA, M. “Estimating trde restrictiveness indices”. In: Economic
Journal 119(534), 2009, p. 191.

2 WTO. World Trade Report 2012, p. 72

2T WTO. Decisions and Recommendations Adopted ByWhigD Committee on Technical Barriers to
Trade Since 1 January 1995, Note by the Secret&uatision, 9 de junho de 2011, G/TBT/1/Rev.10

' HORN, H.; MAVROIDIS, P.C.; WIJKSTROM, E.Nn the Shadow of the DSU Addressing Specific
Trade Concerns in the WTO SPS and TBT Committéeé.Working Paper No. 960, 2013, p. 24.



Figure 22 - Number of TBT Notifications from 1995 to 2013
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According to the 2014 Annual Review of the CTBT, g the 1,626 notifications

received in 2013, protection of human health oetsafprotection of the environment;

quality requirements; prevention of deceptive pcast and consumer protection were
the objectives most frequently mentioned.

Figure 23 - Notification Objectives
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The Annual Meeting also highlights that exactly #ane pattern can be observed on
STCs. In 2013, 42 new concerns were raised andr@diquisly raised concerns were
discussed.

2 WTO. Nineteenth Annual Review of the Implementatimd Operation of the TBT Agreement, Note
by the Secretariat, 7 March 2014, G/TBT/34, p. 3.




Figure 24 - Number of STCs from 1995 to 2013
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In spite of the total decrease, it remains cleat the number of new STCs rose, while
those cases pending resolution decreased, which imdigate the parties were
convinced of the legality of the measure or decidetto pursue the matter further.
This might point to a rise in CTBT's efficiency tmlve issues concerning measures
taken by members. It is interesting to notice ttie objectives also reflect those
concerns on Notifications, with a curious twiste ttategory 'other' covers a wide range
of stated objectives including trade facilitatiomdacost saving. STCs that do not have
clear objectives have been classified as "not fipdti

Figure 25 - STCs Objectives

STCs main objectives
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The most frequent concern raised was, by far, pamesicy-related, where members
asked for more information or clarification. Avoida of unnecessary barriers is also a
concern usually invoked.

Figure 26 — STCs by subject
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The Review points of interest is th&t developed country raises more STCs than
suffers them.

% |dem, p. 9



Figure 27 — STCs Parts from 1995 to 2013
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From all general data gathered, one can infer thete has been a steady raise in
technical barriers adopted and notified by memlibes these measures are being
discussed in the CTBT and those making more usg®mechanism are the developed
countries.

According to the WTO World Trade Report 2012 on Nariff Measures, the majority

of non-tariff measures are destined to agricultiitee weighted average of NTMs on
agriculture is of 62.5% and of 45.1% on manufactugmods. The users of such
measures should also be highlighted

Main actors

From 1995 2013, the top 10 members whose measanes lbeen most frequently
discussed at the CTBT are the EU (89), China (9),(44), Korea (30), India (20),
Brazil (19), Indonesia (17), Mexico (12), Japan)(Bhd Canada (10).

From January 2010 to July 2014, observing the hehav EU, US and Brazil in terms
of STCs, the EU rose, alone or accompanied by attembers, all the STCs against
Brazil and the USA. Brazil, in its turn, raised #G& against the EU, and not a single
one against the US.

%l |dem, p. 115-116



Figure 28: STCs against USA, Brazil and EU
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Source: WTO

It is relevant to stress that, from January 200®¢ézember 2013, Brazil joined only
8,5% of STCs raised against the other 9 main goidrde the EU participated in 64%,
the USA in 51,7% and China in 20,3%. On STCs agé#nestop 10 members except EU
and US, they both raised 49,3% of all STCs on #reod, and were the sole concerned
members on 18,2%.

Figure 29 — STCs against the main actors
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Main products notified by Brazil

Brazil presented 146 new notifications from Janu2@¢?2 and July 2014. The main
products notified by Brazil were machinery and eguent, medical and pharmaceutical
material (emphasis in cosmetics) foods and beveragée chemicals.

Brazilian notifications concentrate on the top dforted products by Brazil, according

to MDIC: chemicals (especially fuel, oils and fezers), mechanical equipment,

electrical and electronic equipment, motor vehi@ed parts, plastics and its products,
pharmaceuticals, and optical and precision equiprifen

Main Products Notified by EU

The EU made a few improvements in its internal faguy system. The Regulation
(EC) n° 764/2008 establishes procedures relatirnthegcapplication of member States’
technical requirements, and enforces the legigatisherence aimed by Directive
98/34/EC, that regulates notifications, harmon@atand mutual recognition among
members. Between 2011 and 2013, the EU notified téBHnical regulations to the
CTBT, covering household appliances, electric atettenic equipment, biocidal
products, machinery, motor vehicles and parts, oreap devices, chemicals, food,
cosmetics and textile products.

It is quite interesting that foods and chemicaésponsible for 17,4% total imports of
EU in 2013, are also the focus of a large sharth@fmotifications. Machinery, motor
vehicles and parts, also subject to notificati@esrespond to 24,1% total impotis

Main Products Notified by USA

The US, between 2010 and 2012, made 520 notifiesitto the CTBT on behalf of
government agencies on the following subjects: nmeth standards to vehicles,
cellphones and other portable devices, chemicalgsd gas, machinery and equipment
of domestic and industrial use, which does invaheslargest part of US’s import share
according to official government dafaThen, there was a period of notification hiatus
due to efforts of reforming internal procedures $ab-federal notifications in order to
make corrections. Specifically about foods, 29fiaaiions were due to thHeood Safety
Modernization Act ofFood and Drugs Administratignwhich reforms the labeling
premises.

Main STCs Brazil Endured

Since January 2009, out of 138 STCs raised agtiesiO aforementioned members,
Brazil joined as a concerned party in only 11 caSsven against EU, about seal
products, poultry meat, Grenelle 2 Law, honey coimg pollen from genetically
modified maize, prevention of legal supply chairisfaisified medical products for

%2 MDIC, Brazilian Trade Balance Consolidated Data2(. 27

3 Data extracted from Trade Export Helpdesk, avidlab at
http://exporthelp.europa.eu/thdapp/display.htm?pat§é2fst Estatisticas.html&docType=main&langua
geld=pt

* In accordance to International Trade Commissior2€i.3, available at http://dataweb.usitc.gov/.
% Available athttp://www.fda.gov/Food/GuidanceRegulation/FSMA&lgE.htm




human use, and wine and grape juice. Also, tobageinst Canada, Requirements for
Information Security Products and encryption aga@fsina and, against Indonesia, one
STC on the inclusion of sugar, salt and fat contefirmation, as well as health
messages on the label of processed foods, andaitelal food.

VI.1.2. TBT and the DSU

Forty nine cases under the WTO’s Dispute Settlenigody have cited the TBT
Agreement in their request for consultatichdhe following articles are the ones in
which there is most disagreement among membersclé&r2 (Preparation, Adoption
and Application of Technical Regulations by Cen@Galvernment Bodies), followed by
Article 2.2, Article 2.1, and Article 5 (Procedurés Assessment of Conformity by
Central Government Bodies).

VI1.1.3. Precautionary Principle

Both USA and EU adopt forms of consumer protectiddhile EU uses the
precautionary principle as a base for many reguriati USA has the Consumer Product
Safety Commission, and an independent agency s&t P72 under the Consumer
Product Safety AG{. It encourages the development of effective statsjaleveloping
technical regulations where needed, and enforaamgpdiance with product safety laws
and regulations, including the overarching requeetrithat no product may present an
unreasonable risk of injury or death.

Although the official preference is to rely on irstity's use of voluntary standards, the
CPSC and other agencies with responsibility fordpod and service regulations may
develop technical regulations when voluntary stat&lare not considered adequate or
when compliance with voluntary standards is comsdeunlikely. The government
agencies may also be required by law to developdopt technical regulations, for
example, the Consumer Products Safety Improvemaett required the CPSC to
develop technical regulations for toys and alld@errvehicles. About 200 products are
currently subject to technical regulations devetbpg the CPS.

The European precautionary logic permeates its evhobrmative system. The
application of the principle on technical requirernseis based on the Regulation (EC)
764/2008. It establishes mutual recognition amorgniver states, and it also regulates
imports from outside the EU under the technicahiaarization.

Under the new approach to technical harmonizatamndhed in the mid-1980s,
legislation adopted contains requirements expressetgrms of performance-based
indicators or objectives. Essential requiremenfidedhe results to be attained, or the
hazards to be dealt with, without specifying anytipalar technical solution. This

approach covers a wide variety of products, inelgdilectrical and electronic products,

3 WTO. Disputes by agreement Available at: <
http://www.wto.org/english/tratop_e/dispu_e/dispgreements_index_e.htm?id=A22>.

37 CPSC About CPSC. Available at: http://www.cpsc.gov/en/About-CPSC/

3 US Government Accountability Offic€onsumer Product Safety CommissionA More Active Role

in Voluntary Standards Development Should Be Carsid, GAO-12-582, May 2012, p 4. Available at:
http://gao.gov/assets/600/590990.pdf.



pressure equipment and gas appliances, toys, neghimedical devices, radio and
telecom equipment, elevators, personal protectiya@ipeent, equipment for use in
explosive atmospheres, and recreational craft. Gtloat are covered by new-approach
technical regulations are subject to conformityeassment procedures commensurate
with the level of risk associated with them. Lamg®duct sectors considered low to
medium risk are subject to a supplier's declaratioconformity. For certain categories
of products deemed high risk, third-party confognassessments conducted by notified
bodies are required beforehand. These high-riskdgaaclude high risk medical
devices, certain types of pressure equipment,cigbleways, gas appliances, and most
types of equipment for use in explosive atmospheres

Voluntary standard treatment in the USA and its appopriation by the
Government

The USA has few laws, regulations or guidelinesdemeloping technical regulations
and conformity assessment procedures. The Natidreadhnology Transfer and
Advancement Act requires government agencies tovalketary consensus standards
developed by private-sector standards developmegan@ations except where
inconsistent with law or otherwise impractical. &lghe Circular OMB A-119 of 10
February 1998 regulates Federal participation endevelopment and use of voluntary
consensus standards and in conformity assessméuities; and requires federal
agencies to use "voluntary consensus standardspraturement and regulatory
activities, and for federal employees to parti@pah the standard development
activities. The law defines voluntary standardsl, dy opposition, private standards

4. a. For purposes of this policyoluntary consensus standards” are standards deveped

or adopted by voluntary consensus standards bodieboth domestic and international.
These standards include provisions requiring thatess of relevant intellectual property have
agreed to make that intellectual property availatilea non-discriminatory, royalty-free or
reasonable royalty basis to all interested parties. purposes of this Circular, "technical
standards that are developed or adopted by voluntansensus standard bodies" is an
equivalent term.

(1) "Voluntary consensus standards bodies" are domestior international organizations
which plan, develop, establish, or coordinate voluary consensus standards using
agreed-upon proceduresFor purposes of this Circular, "voluntary, privactor, consensus
standards bodies," as cited in Act, is an equivaiem. The Act and the Circular encourage
the participation of federal representatives inséhbodies to increase the likelihood that the
standards they develop will meet both public aridgpe sector needs voluntary consensus
standards body is defined by the following attribues:

(i) Openness.

(ii) Balance of interest.

(iii) Due process.

(vi) An appeals process.

(v) Consensus,which is defined as general agreement, but noesszily unanimity, and
includes a process for attempting to resolve olgestby interested parties, as long as all
comments have been fairly considered, each objéctvised of the disposition of his or her
objection(s) and the reasons why, and the consdrmslysmembers are given an opportunity to
change their votes after reviewing the comments.

b. Other types of standards, which are distinct from wluntary consensus standards, are
the following:

%9 http://www.whitehouse.gov/omb/circulars_a119



(1) "Non-consensus standards,” "Industry standards,” "Campany standards," or "de
facto standards," which are developed in the privad sector but not in the full consensus
process.

(2) "Government-unique standards," which are deedoy the government for its own uses.
(3) Standards mandated by law, such as those oedtan the US Pharmacopeia and the
National Formulary, as referenced in 21 U.S.C. 351.

This law attempts at a separation by definitiondef factostandards from voluntary
standards, and both laws aim at regulatory convesyand federal adoption of these
standards, as agencies, must use voluntary corssestandards, both domestic and
international, in its regulatory and procuremenivitees in lieu of government-unique
standards, unless use of such standards wouldcbadistent with applicable law or
otherwise impractical. The practical meaning o thormative arrangement is that the
production of adopted standards by the governnsemcentralized.

There are, under the American National Standardsitute (ANSI) 225 accredited
private sector voluntary standards system in the20f which develop approximately
80% of the standards produced by ANSI-accreditecand&trd Developing
Organization®.

VI1.2. Sanitary and Phytosanitary Measures

Sanitary and phytosanitary measures are usualgntlly a member in order to protect
its territory against risks linked to food safetyimal health and plant protection or to
prevent or limit damage from the entry, establisht@nd spread of peéts

The Sanitary and Phytosanitary Measures AgreentAS) was negotiated with the
purpose of establishing clear rules and a leveliptafield so that members would be
able to set sanitary and phytosanitary standards risflect their national interest
without becoming unnecessary obstacles to trade.

The SPS Agreement recognizes the right to adoptasgrand phytosanitary measures
necessary for the protection of human, animal antplife or health as long as there are
scientific principles that may well support suclgukation and do not represent a
unjustifiably discrimination or disguised trade tregions regarding foreign products.
Members are allowed to set higher standards basegmropriate assessment of risks if
the approach is consistent, not arbitrary. As @ TBT Agreement, it is also possible to
apply the precautionary principle.

Furthermore, members are encouraged to use intmahtstandards, guidelines and
recommendations as a means of harmonizing theidatgns, such as the FAO/WHO
Codex Alimentarius Commission for food; the Intdromal Animal Health
Organization for animal health; and the FAO’s stoiat of the International Plant
Protection Convention for plant health.

“OWTO, USA Trade Policy Review, WT/TPR/S/275/Reparagraph 79.
4 WTO. Sanitary and Phytosanitary Measures  Available at: <
http://gtad.wto.org/trta_subcategory.aspx?cat=33413



VI.2.1. The SPS Committee

The Committee on Sanitary and Phytosanitary Measwees established as a means of
guaranteeing transparency and overseeing the ingpliaition of the SPS Agreement by
providing a forum for the exchange of informatiamdaconsultation on aspects related
to food safety and animal and plant health measiiembers shall make notifications
when introducing new or changed import requirements a suitable time so that the
other countries may provide comments.

The SPS Committee in general holds three meetimgs/ ¢zear in which members can
discuss, among other themes, aspects of the imptatien of the Agreement,
notifications received, and raise specific tradaceons (STC). These mechanisms are
useful for many countries insofar as they can lemdxchanges of information or
bilateral consultations and often resolve problentsout resorting to the DSB.

From 1995 to 2013, 368 STC were raised in the SB{8dittee.

Figure 30 — Number of new issues raised 1995-2013
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Source: WTO, 2014.

Animal health and zoonoses is the most questioneahé, representing 39% of all the
trade concerns raised in the period above mentiokeung the concerns raised, 33%
were related to transmissible spongiform encepladhops, while issues related to foot-



and-mouth disease account for 24%, and avian imflaeepresent 996.Food safety,
plant health and other issues count for 31%, 24%,686 respectively.

Figure 31 — Trade concerns by subject

STC by subject
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Source: WTO, 2014

Developed countries are the main actors both misgsues and maintaining the

measures questioned, while developing countries paetlominantly as supporting
members.

Figure 32 — Participation by WTO Members (1995-2013
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In the past few years developing countries havevehgreater activity regarding the
proposition of new trade concerns and, especiallyes2008, they even surpassed the

*2WTO. Specific Trade Concerns G/SPS/GEN/204/Rev.14, March 2014, p. 6.



performance of developed countries. In 2013, deretp members raised 16 trade
concerns, while developed ones raised 8 (leastloj@e® countries did not raise any
STC in the same yeal.

Among the members that most frequently launch $&$etconcerns are US*§1 EU
(2", and Brazil (&). These countries also are amidst the Membersibat frequently
face SPS STC: EU {1}, US (4", and Brazil (18).*

The EU and the US undoubtedly are protagonistsarSiPS Committee.

In 2013, the major SPS issues raised by the US redmeed to export: (i) certification
requirements; (ii) agricultural biotechnology; XiBovine Spongiform Encephalopathy
(BSE) and barriers related to the export of beeff lagef products; (iv) avian influenza
and barriers related to the export of poultry awodlipy products; and (v) maximum
residue levels for pesticides and veterinary dfdgghe main trade concerns related to
Brazilian SPS regulation regarded food safety, @aflg for beef and pork, and plant
health (planting seed$j.The US also raised concerns about European régulat all
the above topic$’

During 2013, the EU raised concerns about impastrictions due to BSE; ban of
offals; pork import restrictions; Brazilian imporequirements for wine; restrictions
related to avian influenza; and certification regments for import&®

Brazil, in the same year, raised issues mostlyngpoit restrictions on beef due to BSE
and on poultry meat; European restrictions on thygortation of fruits and fruit juices;
and Korean and Chinese application of regionabratequirements on imports.

VI1.2.2. SPS and DSU disputes

Specific trade concerns related to SPS do not itotesta prior mechanism to the
dispute settlement system as stablished by the WN&ertheless, STC frequently
express divergences of views between members liegattie consistency of SPS
measures adopted within the territory of a certaiamber. Questioning national
regulations is a means of demonstrating that angmember has reasons to believe that
certain obligations under the SPS Agreement aré@iog implemented.

There is strong evidence that the SPS Committeetefely contributes to defusing or
preempting conflicts between WTO members. Fromtla#l STC previously raised
within the Committee, only two led to formal prode®ys under the WTO dispute
settlement system.

“3WTO. Specific Trade Concerns G/SPS/GEN/204/Rev.14, March 2014, p. 7.
“HORN, H.; MAVROIDIS, P.C.; WIJKSTROM, E.Nn the Shadow of the DSU Addressing Specific
Trade Concerns in the WTO SPS and TBT Committé&@¢.Working Paper No. 960, 2013, p. 9.
% USTR. 2014 Report on Sanitary and Phytosanitary Measurespp. 19-25. Available at: <
http://www.ustr.gov/sites/default/files/FINAL-2019P S-Report-Compiled.pdf >.
4 USTR. 2014 Report on Sanitary and Phytosanitary Measurespp. 33-34. Available at: <
http://www.ustr.gov/sites/default/files/FINAL-2018PS-Report-Compiled.pdf >.
47 USTR. 2014 Report on Sanitary and Phytosanitary Measurespp. 43-56. Available at: <
http://www.ustr.gov/sites/default/files/FINAL-2018PS-Report-Compiled.pdf >.
;‘z WTO. Specific Trade Concerns G/SPS/GEN/204/Rev.14, March 2014, pp. 28-31.

Ibid.



The first is about STC no. 185/2004, where bothaad US questioned India about the
restrictions imposed on the importation of varicagricultural products from both
countries due to concerns related to avian inflaeds it was not possible to reach a
consensus between the parties in the CommitteelJ8énitiated the dispute DS430
(India — Measures Concerning the Importation oft&erAgricultural Products from the
US) claiming that the measure appear to be inctamisvith several articles of the SPS
Agreement (Articles 2.2, 2.3, 3.1, 5.1, 5.2, 5.%,%.7, 6.1, 6.2, 7, and Annex B,
paragraphs 2, 5 and 6) and the GATT (Articles | df)d

The second is related to STC no. 318/2011. Argantaised questions in the SPS
Committee over certain measures imposed by the ti&gtiag the importation of
animals, meat and other animal products from itatoey especially regarding the
failure to recognize certain parts of Argentiniarritory as free of foot-and-mouth
disease. Once again, the members were not ablettie she issue and Argentina
initiated the dispute DS447 (US — Measures Affectime Importation of Animals, Meat
and Other Animal Products from Argentina), ) claimithat the measures appear to be
inconsistent with several articles of the SPS Agreret (Articles 1.1, 2.2, 2.3, 3.1, 3.3,
5.1,5.2,5.4,5.6, 6.1, 6.2, 8 and Annex C.1, Aritle 10.1), the GATT (Articles I:1,
[ll:4 and XI:1 ), and the WTO Agreement (Article X¥).

A Panel was established in both cases but the fapalrts have not been issued yet.

Altogether, SPS Agreement is mentioned in 41 dismatses since 199%The most
mentioned article is Article 5 (Assessment of Riakd Determination of the
Appropriate Level of Sanitary or Phytosanitary Bobion), followed by Article 2
(Basic Rights and Obligations), Article 7 (Transpary), and Article 8 (Control,
Inspection and Approval Procedures).

Conclusion

It is possible to conclude that for the US, EU @mzil, the regulatory measures
notified by these members to the WTO Committeesaneentrated on their main trade
sectors.

Those measures, notified or not to the CTBT, agguently raised as STCs against the
member maintaining it, and the questions surroundem are formally discussed in
bilateral or group negotiations. The main objectivef STCs are to discuss and
enlighten technical details, postpone the entny fotce of the measure in question, and
recommend members to attain to international gindslaccording to the TBT and the
SPS Agreements instead of using more restrictivesomes such as panels in the DSB.

The increasing use of voluntary standards, botlthkeyEU and the US, demonstrates
that these partners have already a sophisticatedative system and customary use of
voluntary standards. It is difficult to understarthwever, why those partners are
refusing to discuss the impacts of these standartteir related Committees, an action
that is distorting trade and causing great confrem other partners.

%0 WTO. Disputes by agreement Available at:
<http://www.wto.org/english/tratop_e/dispu_e/disagreements_index_e.htm?id=A19>.



This is an odd posture, once the data selectedlylshows that both members are
actively engaging in the meetings, both as memiaisitaining mandated regulations,
raising them to discussions, meaning that bothnateonly concerned with regulatory
barriers to trade, but also seeking to influeneediscussions and the decisions of other
members.



VI.  NEW GENERATION PREFERENTIAL TRADE AGREEMENT S AND
MEGA-AGREEMENTS

The so-called new generation trade agreementsiaggbby the US and the EU reflect
their economic priorities and values, and the airaduress the 2icentury trade issues.
As important trade partners for Brazil, it is ess#@rto identify trends in the new trade
agreements negotiated by the US and the EU in eodexamine what impacts similar
agreements would affect the Brazilian trade poéag which trade instruments should
be negotiated.

The US has 14 PTAs in force, while the EU has 3%esE agreements have a dense
regulatory framework with WTO-plus and WTO-extrales) i.e., more ambitious
regulation than the ones already included in theOAF innovative rules not addressed
by the Organization. Both North American and Eusosp@TAs have been updated and
improved in order to meet the current needs ofiational trade.

EU PTAs normally excludes a short list of sensitindustrial goods in its schedule,
representing less than one per cent of tariff lii@s the contrary, sections of the EU
agricultural schedule have been excluded from rsaluor liberalization, allowing for
the protection of key EU agricultural products sashbeef, poultry, dairy, olive ail, rice
barley, wheat, rye, sugar and witte.

The content of EU agreements generally takes iotwsideration a number of factors
which reflects a relative degree of flexibility,cinding a policy of differentiation
between agreements with developed economies, emgemgrket developing countries,
middle-income developing countries and small stated less developed economies.
According to the EU, this is relevant for all elemseof PTAs but especially with regard
to commitments in tariffs for agricultural goodsdaservices, such as establishment of
service providers, cross-border supply of servieesl government procurement,
reflecting flexibility in the completion of PTA¥. This tendency for incorporating
asymmetric provisions may result in exclusions ehsitive sectors or products,
preferential access to the EU market, long tramsiperiods, financial assistance etc.
Furthermore, the EU encourages regional integratramhmultilateral liberalization as a
means to foster complementarity between PTAs, nsgend the multilateral trading
system.

The US also seeks trade liberalization among camtwith different levels of
development. Nonetheless, regardless the levekeéldpment, US PTAs tends to be
structurally standardized and the content of thevigions uniform. Also, they tend to

> AHEARN, Raymond JEurope’s Preferential Trade Agreements Status, Content, and Implications.
Congressional Research Service. March 2011, p. 28Available at: <
http://fas.org/sgp/crs/row/R41143.pdf>.

*2 HEYDON, Kenneth; WOOLCOCK; StepheBomparing international trade policies: the EU, US,
EFTA and Japanese PTA strategies. European Partani@ommittee on International Trade. February
2014. Available at: < http://www.europarl.europdregData/etudes/etudes/join/2013/433753/EXPO-
INTA_ET(2013)433753_EN.pdf >.



be symmetrical and reciprocal, being characteribgdconsistently comprehensive
liberalization of tariff lines by both partied.

The comparison of the PTAs signed by the US andethienighlights some important
characteristics of the trade policies pursued mhed them. The following table sheds
light on some of the similarities and differencéserved in the PTAs signed by the US
and the EU.

Table 19 — General Content of US and EU new generah PTAS

us EU \
Almost complete tariff
elimination in industrial goods.

Tariffs* The agricultural sector is more Less than full coverage of tariffy
sensitive and allows for
exceptions.

Negative listing; transparency
rules; and prohibition of local
presence requirements. There a
also efforts to push for a
plurilateral agreement on
services in the shape of the
International Agreement on
Services

'Bositive list approach to
establishment and cross borde
services commitments

Services**

Simplified system applied to
least developed and some
developing countries;

Specific rules applied to
developed economies.

Strict rules applied to sensitive
sectors.

NAFTA model, with highly

Rules of Origin o
specific rules.

General provisions according tq
WTO rules. Adopts the lesser
duty rule for dumping.

General provisions according to

1 *kk
Trade Remedies WTO rules.

NAFTA comprehensive
investment provisions. All forms
of investment are protected; set
of minimum standards of

Investment treatment; provisions on
expropriation and compensation
transfers, performance
requirements etc.; investor-state
dispute settlement.

Establishment of EU exclusive
competence for Foreign Direct
Investment

'(FDI)

Government Procurement
Agreement (GPA) like
provisions with some
differentiation according to the
Government Procurement Extend GPA-type rules level of development of the PTA
partner on rules as well as
asymmetric commitments in the
schedule of entities covered.

3 AHEARN, Raymond JEurope’s Preferential Trade Agreements Status, Content, and Implications.
Congressional Research Service. March 2011, p. 14Available at: <
http://fas.org/sgp/crs/row/R41143.pdf>.



Establishes a framework for
cooperation between competitign
authorities from the parties. EU}
Korea identifies specific anti-
competitive practices as being
incompatible with the
agreement.

Provides a framework for
cooperation between
competition authorities from the
parties

Competition Policy

Promote cooperation to ensure
compliance with the Parties’
respective customs laws and

Trade Facilitation regulations, including through
provisions for civil penalties and
criminal sanctions in the event o
violation.

Framework for cooperation thaf
seeks to ensure that the Parties
comply with their respective
customs laws and regulations
Tand with relevant international
agreement

The EU tend to match the US
PTAs commitments in terms of
substantive provisions, the majpr
difference being the recognition
of developing country interests
and needs on topics such as
genetic resources and traditiongl
knowledge.

Introduction of higher standards
Intellectual Property than the ones observed on
TRIPS.

Cooperation on standards and
regulatory issues, transparency;
General provisions according to marking/labelling.
WTO rules. Specific commitments with
considerable practical relevanc
for sensitive sectors.

TBT and SPS

11%

Labor and Environmental Compliance with internationally Standard human rights clause i
Standards agreed norms all PTAs

=)

Sources: European Policy Department. US CongreadeNdy: CCGl

*Although the US liberalization policy in generabwers almost 100% of tariff lines, long transition
periods are available if a certain product needgfeater protection (up to 18 years). The EU poliny
contrast, has close to 100% coverage of indudgidffs either immediately or after a short traiwsit
period (6 years average, with room for exceptionm)t excludes more tariff lines in agriculture.
Nevertheless, EU PTAs allows developing countrieserpolicy space in their sensitive sectors, while
US PTAs have more symmetric provisions.

**In services, the US has initiated the prohibitiohlocal presence requirements, consistently supgo
greater transparency through negative listing, gote beyond the GATS in rulemaking in sectors such
as financial services and telecommunications. Bere is no GATS-plus liberalization in sensitive
sectors such as air transport or governmental gesand there is a pronounced tendency for theoUS t
use negative-list reservations to exclude serviceasures maintained at the sub-national level.

**Trade remedies provisions adopted by both the &l the US in general incorporates the rules
established in the multilateral system. Howevee, B includes the lesser duty rule, the publicrege
criteria is applied (for the EU), and provides &otonger maximum period for bilateral safeguardgmvh
compared to the period established by the US (2Zsyeeriod is the general rule established, buigte
allows for another 2 years up to a maximum of 4skea



VII.1. WTO-plus and extra rules

As stated above, amidst the content of US and ERsRlere are innumerous WTO-
plus and WTO-extra provisions. WTO-plus provisiaas be defined as provisions of
PTAs that come under the current obligations amesraf the WTO, where the parties
undertake commitments that build on or deepen cémenits they have already made
at the multilateral level. A WTO-extra provisiorfees to commitments in policy areas

not currently covered or regulated by the WTO.

The following tables describe a non-exhaustivedisWTO-plus and extra provisions
that have been incorporated into US and EU PTAs.

Table 20 - Description on WTO-Plus Provisions

Provision
FTA industrial goods

Content \
Tariff liberalization; elimitian of non-tariff
barriers

FTA agricultural goods

Tariff liberalization; elimation of non-tariff
barriers

Customs Administration

Provision of information;pigation on the
internet of new laws and regulations; training

Export taxes

Elimination of export taxes

Sanitary and Phytosanitary (SPS) measures

Affionadf rights and obligations under the
SPS agreement; harmonization of SPS measur

Technical Barriers to Trade (TBT)

Affirmation ofjhits and obligations under the
TBT agreement; harmonization of regulations;
mutual recognition agreements

State Trading Enterprises (STE)

Establishment anteaance of an independent
competition authority; non-discrimination
regarding production and marketing conditions;
affirmation of Article XVII GATT provisions

Antidumping (AD)

Retention of AD rights and obligas under
WTO agreement

Countervailing Duty measures (CVD)

Retention of CNi@hts and obligations under th
WTO agreement

State aids

Assessment of anti-competitive behavior; annua
reporting on the value and distribution of statésg
provided; provision of information

Public Procurement

Progressive liberalizationsionat treatment
and/or non-discrimination principle; publication
laws and regulations on the internet; specificatig
of public procurement regime

n

Trade-related Investment Measures (TRIMs)

Provisimmcerning requirements for local

content and export performance on foreign dire¢

investment

—

Trade in Services Agreement (GATS)

Liberalizatidrade in services

Trade-related Intellectual Property Rights (TRIPsHarmonization of standards; enforcement; natig

nal

treatment and most-favored nation treatment

Source: “Beyond the WTO? An Anatomy of EU and U%ferential trade agreements,” Bruegel

Blueprint Series VII, 2009.

%4 HORN, Henrik: MAVROIDIS, Petros C.; SAPIR, Andigeyond the WTO?An Anatomy of EU and
US preferential trade agreements. Bruegel Blue@antes, Volume VII, 2009, p. 4.



Table 21 — Description on WTO-Extra Provisions

Provision Content \

Anti-corruption Regulations affecting criminal meass relating to
international trade and investment

Competition policy Harmonization of competition Isyvestablishment
or maintenance of an independent competition
authority

Consumer protection Harmonization of consumer ptae laws;
exchange of information and experts

Data protection Exchange of information and expéoiat
projects

Environmental laws Development of environmentahdgads;

enforcement of national environmental laws;
establishment of sanctions for violation of
environmental laws

Investment Development of legal frameworks; harmonizatig
and simplification of procedures; establishment pf
mechanisms for settlement of disputes

>

Movement of capital Liberalization of capital movents; prohibition off
new restrictions
Labor market conditions Regulation of the natidabbr market;

affirmation of International Labor Organization
(ILO) core commitments

Intellectual property rights (IPR) Accession tceimtational treaties not referenced
in the TRIPs Agreement

Human rights Respect for human rights

Illlicit drugs Joint projects on reduction of supply and demar|d

Money laundering Harmonization of standards; tecdrind
administrative assistance

Social matters Coordination of social security sys; non-
discrimination regarding working conditions

Terrorism Exchange of information and experience; joint
research and studies

Visa and asylum Exchange of information; draftiagislation;
training

Source: “Beyond the WTO? An Anatomy of EU and U%ferential trade agreements,” Bruegel
Blueprint Series VII, 2009.

The following items will more closely consider somiethe PTAs that reflect the new
trade policies adopted both by US and EU and tbeigons that are currently being
negotiated under the so-called mega-Agreements.

VII.2. Korea-US FTA and Korea-EU FTA

In order to assess the main regulatory modelshidnae been adopted in the preferential
level, the following agreements between the US Kodea (KORUS) and EU and
Korea (KOREU) must be analyzed, once they are densd the most advanced models
of PTAs of each of these two major internationatling partners and should serve as a
basis for negotiations of new agreements with tAeodthe EU.

It appears that both KORUS and KOREU have a latgeber of rules that go beyond
the WTO framework and expand the regulatory frargfeinternational trade. Although
both FTAs share many similarities, there are varidifferences between these FTAs
that must be highlighted.



KORUS

Among the topics regulated in KORUS, we highlighe transparency measures in the
areas of technical barriers to trade, servicediaadcial services.

Regarding regulatory barriers, the PTA allows thespnce of representatives of the
government partner in the development of standatdshnical regulations and

conformity assessment procedures. In the contextsearvices, it is envisaged

justification in writing of action taken if this isot preceded by discussions with the
other party. Another question relates to the f@tibn of e-commerce, with the

prohibition of discrimination to digital product®ié the elimination of tariffs on these

products.

With respect to intellectual property, the KORUShibis increased protection

compared to the rules of TRIPS. The protectionadycight is extended to 70 years;
there is an intensification of the fight againstapy; patent revocation for non-use is
prohibited, among other measures. The agreementegsilates investments, including
the inclusion of the investor state arbitration.

The following tables describe the major charadiessamong the trade agreement
analyzed regarding its provisions to preferentiglbaments.

Table 22 — Description on KORUS Provisions



Theme Content

Tariffs will be eliminated immediately for two
thirds of American farm exports. Tariffs and
import quotas applied to most other agricultural
goods will be eliminated in 10 years; rates
applied to commaodities and other products
should be eliminated within 23 years from thé
entry into force of the agreement.
Korea has the safeguards applied to 30
agricultural products, e.g., beef, pork, sugar and
alcohol.

\1%4

Beef: total reduction of tariffs by Korea in 15
Agriculture years.

Pork: tariff reduction within 10 years after the
implementation of the agreement - with
safeguards.

Chicken meat: tariff reduction in 10-12 years
Dairy products: total reduction of tariffs on
cheese, milk and butter in 15 years.

Fruits, vegetables and nuts: significant tariff
reduction (tending to zero) on most products
within 10 years.

Grains: elimination of all tariffs applied.

Safeguard for the
. Total tariff reduction American
Motor vehicules s X
Market access within 10 years. automotive
industry.

Immediate tariff elimination on 52% of Korea
exports to the USA (in value); 21% within five
Textiles and clothing years and the remaining 27% within 10 years.
There is a provision of a special safeguard
mechanism for the textile sector

Nontariff barriers Promotion of transparency, ailag nationals
of the other party to participate in the
development of standards, technical regulatipns
and conformity assessment procedures.

=)

122

Mutual recognition to US standards; accepts
US safety regulations for imported US cars.
Although South Korea presents some
sensibilities regarding health issues, as
requirements related to the import of American
beef cattle, the KORUS Agreement does not
include any SPS clause with content related to
specific commodities, despite American effonts
towards Korean full market liberalization for
SPS measurements.

The Committee on SPS measures established
under the KORUS will serve as a forum to
implement the terms of the WTO SPS
Agreement.

Sanitary and
Phytosanitary Measures




Rules of Origin (ROO)

Rules of origin based on different criteria:

e Goods wholly obtained in one
particular country;

e substantial transformation ( the origi
of the good is determined to be the |
place in which it was substantially
transformed into a new and distinct
article of commerce);

o tariff shift;

» technical test (for certain chemicals:
requires that certain production or
sourcing processes be performed th
may - positive test - or may not -
negative test - confer originating
status);

» local content/ regional value content
test;

* value added;

Special ROO for textile or apparel goods: “ya
forward principle” (it is a type of tariff shift &
that requires, through a tariff shift, that textile
and apparel products must originate in an FT
country from the yarn stage forward; (fibers
may come from anywhere) (Annex 4-A)

Special ROO for automotive products: 35% ¢
the components used for manufacturing or 5
of the components of the final product must k
originated in either of the two signatory
countries to benefit from tariff reduction.

ASt

A

-

5%
e

Trade Facilitation: e-
commerce

Prohibition of discrimination against digital
products and of imposing tariffs on these
products.

Environmental Goods

Total tariff elimination witHiive years®.

Services
(Partial liberalization —
negative list)

Financial Services

American companies in Korea will receive th
same treatment given to Korean companies.

D

Audiovisual Services

Greater market access for American compan
that provide audiovisual services; less restric
local content; liberalization of restrictions
relating to the ownership of broadcasters ang
film companies by completely foreign
companies.

ies
ted

Entertainment

Reduction of quotas related to television
programs.

Transparency

Increased transparency i
TBT and financial
services.

h

TBT: (i) allows for the presence of
representatives of the government partner in
development of standards, technical regulati

the
NS

and conformity assessment procedures; and

(ii)

> The definition of environmental goods used is Hage theEnvironmental Goods Convergence List
presented as a non-paper at WTO, covering profiatsHS Chapters 39, 44, 69, 70, 73, 76, 84, 85, 89
90 and 95. It should be noted that this list dagtsnclude ethanol in the list of environmental deo



provides a minimum of 60 days for
notification.

Services:if there is no prior notice or
opportunity for discussion of a proposed

Financial services: regulation authorities mug
decide within 120 days on the request of an
investor or financial institution.

regulation, one must justify the act by written|.

—

TRIPS plus provisions.
Increases intellectual property protection, inchgdior software, music,
movies, videos and text.

Intellectual Property

Copyright:
»  Copyright protection was extended to 70 years #fieauthor's
death ;

» Criminalizes the recording of films in movie theate

» Intensify the fight against piracy on the Internet

« Prevents manipulation of technical protection messdaTPM

Patents:
e Cancel the patente revocation for non-use;
» Establishes a compensation for unreasonable dédaysccur in
granting the patent

Trademarks:

* Requires seizure, confiscation and destructioroahterfeit and
pirated goods and the equipment used for its promhyc

» Prevents violators of intellectual property rigbfsdispatching
counterfeit goods through ports and Korean fregetzones
through new customs legislation;

e Protection of sound and scent aspects of a trademar

» Protection of domain names on the internet.

» Protection of encrypted program-carrying sateditel cable signals

Dispute Settlement

Designation of contact points in order to faciit@bmmunication and
bilateral cooperation among the Parties.

Labor Clauses

Since 2007, the US has a policy aimed at implemgriébor clauses in
preferential agreements in which they are parihis policy includes

mainly the adoption of labor standards establighethe ILO and coercitive
rules aiming to force the application of these dtads.

Government Procuremen

Reaffirms WTO GPA and expands the criteria aimmgdver more
contracts.

t The provisions of KORUS apply to contracts withadue equal to or greate
than $ 100 000, while the GPA applies to contragtsal to or greater than
193 000.

=

Environment

Environmental clauses are subject to hard law,estilbdp the resolution of
disputes between the parties and to trade sanatiechanism.

Investiments

Protection to foreign investors based on the ppiecdf national treatment;
Exceptions to the principle of national treatmenntstrbe listed in annexes t
the agreement;

Application of the MFN principle to foreign investy

It must be ensured for foreign investments theiagfbn of minimum

standards internationally agreed, such as fairegpitable treatment;

*6 The New Trade Policy for America. Available at:
< http://waysandmeans.house.gov/media/enewsgii6r/07/07%2005%2010%20new%20trade%20policy%20wugdf >.




agreement;

party;

Setting limits on government expropriation of inwvaents covered by the
Free transfer of financial capital pertaining teaatments of both parties
covered by the agreement;
Prohibition of performance requirements to investtadrom the other

Establishing procedures for resolving investor<stisputes;

Source: PTAs KORUS, KOREU. Elaborated by CCGI.

KOREU

The EU PTA with Korea liberalizes almost all tagifticross the board within a
transition periods of less than 7 years. But hiy mat be an indicator of future trends

given that Korea exports few agricultural products.

In KOREU stands out Korea's commitment to recogtheestandards set by the United

Nations Economic Commission for Europe as equitatenKorean standards for
sanitary standards considered essential, as whlrasonization of other 29 patterns.

As regards intellectual property, strong protection afforded to geographical

indications, as well as to copyrights, extending trm of protection to 70 years after

the author's death. The theme of regulatory traresigg is also discussed.

The following table describes the major charadiegsregarding provisions this
agreement. Rights.

Table 23 — Description on KOREU Provisions

Theme

Contenten

Market access

Manufactured and
agricultural products

Substantial elimination of tariffs progressively:
prediction of 98.7% elimination of tariffs in terro§
commercial value in the first five (5) years of
implementation of the agreement.

Certain agricultural products and sensitive fish have
a period of greater than 7 (seven) years transition
Only a small number of agricultural products are
excluded from elimination rate, as rice.

There are also provisions related to bilateralgadeds.

Non-Tariff Barriers

Sector-specific
annexes

Electrical and electronic
equipments

Eliminates third party
certification by
establishing a “supplier’s
declaration of
conformity”;

Use of international
standards

Motor vehicles and parts

Regulatory convergence
approach based on the
United Nations Economic
Commission for Europe
(UNECE) standards over
5 year period.




Strong transparency rules
for Korea'’s regulatory
system, especially
regarding pricing and
reimbursement rules.
Enhance transparency an
regulatory cooperation.

Pharmaceutical products/
medical devices

Ensure transparency and

Chemicals .
enhance cooperation

Rules of Origin
(ROO)

ROO based on different criteria or on a combinatibn
these rules:

e Goods wholly obtained in one particular

country;

« Sufficient transformation in a Party;

e Tariff shift;

e Technical test;

* Local content/ regional value content test;

* Value added.

The originating good should be accompanied by an
origin declaration made out by: (i) an approvedogiqr;
or (ii) any exporter for any consignment of origing

products whose total value does not exceed 6008sEU

There is also different types of rules regardingcsic
products, including more strict rules in sensigeetors:
e Machines: for most products, non-EU parts
/materials should not represent more than 45

of ex-works price of the machine;
» Cars:moderate increase of levels of

permissible foreign content from 40% to 45%;

e Articles in base metafor most products, the

base metal itself could be imported, as long as

non-EU inputs don’t represent more than 509
of the ex-works price of the final product;
e Clothing: for most products, a double

transformation should take place in the EU of

in Korea.

Textiles and clothing

Immediate elimination of 92% of tariffs; the remaip
tariffs will be eliminated within 5 years.

Antidumping

Lesser duty obligation in the application of anti-
dumping measures.

Services
(positive list)

Telecommunication

Satellite broadcasters can operate directly crosde
into Korea, without the obligation to establish a
relationship with a Korean operator;

Allows 100 percent indirect ownership;

Environmental

Among the liberalized environmental services aje: (
Waste Water Services; (ii) Solid/hazardous waste
management, excluding cross-border transport of
hazardous waste; (iii) Protection of ambient ait an
climate; (iv) Remediation and clean-up of soil and
waters; (v) Noise and vibration abatement; (vi)
Protection of biodiversity and landscape; e (viih€r
environmental and ancillary services.

Express delivery

EU providers of international express delivery sss
would have access to the Korean market.

%

0



Full market access and the right of establishment i

Shipping South Korea for EU shipping firms; non-discrimingto
treatment in the use of port services and infrasitire.
Financial Full market access for EU financial fitms

EU lawyers would be allowed to use their homeditle
European law firms will be allowed to open offidas
South Korea to advise foreign investors or Korean
clients on non-Korean law. Law firms will also bade
to form partnerships with Korean firms and recruit
Korean lawyers to provide multijurisdictional sere$

Legal

The Agreement contains commitments relating tosjparency, consultation and
working together toward a common understandingiafrnational standards.
Korea agrees to recognize the standards set bgdJNiations Economic
Commission for Europe (UNECE) as equivalent to larstandards for sanitary
standards considered essential. Korea also pleddearmonize regulations
SPS concerning the other 29 patterns according to UNR@Ein a period of five
years.

For other standards not subject to harmonizatiame® undertook not to apply
them so that you can limit access to markets.

Finally, the Agreement provides that any new stasislan SPS measures adopted
by Korea should be based on European standards.

Ban and sanction of anti-competitive practices saghartels, abuse of
companies with dominant market position and antijgetitive mergers (hard
Competition law).

The parties agree to remove distortions of compatitaused by subsidies to th
extent that affect international trade.

D

It is possible to expand procurement opportuntesublic works concessions
and "Built-Operate-Transfer" (BOT) contracts not gevered by the Government
Procurement Agreement (GPA) commitments.

Government
Procurement

Higher level of protection for EU geographical icalionssuch as: Champagne,
Prosciutto di Parma, Feta cheese, Rioja, TokajewinScotch whisky;

In case of conflict between the registration ofe@émark and the registration of
an existing geographical indication, the lattedigh@evail.

Intellectual Property| Copyright: adequate remuneration for European mslderelated music and
other artwork rights, copyright protection for 7€ays after the author's death et

o

Provisions regarding the protection of designduitiog unregistered ones.

Transparency of the
regulatory
environment

The Agreement ensures horizontal commitments tesprarency of regulations
affecting matters subject to the agreement.

« Social Clauses: ratify and implement the update&d tionventions;

*  Environmental Standards: implement the provisidralanultilateral

Sustainable agreements on the environment in which they pasdiei.

Development « Total tariff reduction for environmental productghin three years from
the date of entry into force of the Agreement;

« Open access to markets for environmental services.

Investments No provisions.

Source: PTAs KORUS, KOREU. Elaborated by CCGI.

Both US and EU agreements with Korea deal withsithvealled Singapore issues and
more: government procurement, competition, investmiade facilitation, and labor

and environmental standards. In government procemgniboth agreements go beyond
the agreed in the multilateral level. On environtaenssues, the KORUS enforce



clauses of hard law, while KOREU uses sustainghgiandards and liberalization of
green goods.

In general, the two deals bring an extensive reéguldramework that goes beyond the
provisions of the WTO and imposes new rules foatbilal trade. Measures relating to
harmonization of standards, transparency and lizateon in services facilitating trade
between the Parties by promoting greater integratietween the economies of the
agreements

VII.3. EU-Canada FTA

The consolidated text of the Canada-EU Comprehendtconomic and Trade
Agreement (CETA) is worth noting.

The current version of CETA’s consolidated téxollows the new framework set by
KOREU, covering topics already agreed at the nat#ial level and including new
topics, as electronic commerce, sustainable dewedop labour, environment,
regulatory cooperation, mutual recognition of pssienal qualifications etc.

The agreement establishes full tariff eliminatiam all non-agricultural goods on the
date of its entry into force. Regarding industgalods, 99 per cent will be duty free
immediately (100 per cent after seven years), tholy forestry, chemical and plastic
products that will be duty free on Day 1. About ®%er cent of fish and seafood
products will be duty free immediately (100 per tcafter seven years). On the subject
of agricultural products, 94 per cent of agricudiuariffs will be eliminated, with tariffs
immediately eliminated from items including maplgrup, fresh and frozen fruits,
cherries, fresh apples and cat and dog food. Cangatioducers will be able to sell a
significant higher amount of beef and pork, andeheill also be duty free - quota free
access to the EU dairy markét.

In general, the rules of origin applied to the agnent follow the wholly obtained and
sufficient production methods. There are some exmep regarding products with a
higher proportion of imported inputs, which aredtsin an annex designed to product-
specific rules of origin, such as automobiles, itextand apparel, processed foods,
among others.

The automobiles sector presents some sensibitiigis are addressed throughout the
agreement. The main rule of origin have a 50% lionit non-originating materials,
decreasing to 45% after seven years, presentingnalation provision in the case of an
EU-US FTA. Canada also agrees to incorporate skevwdmded Nations Economic
Commission for Europe (UNECE) standards withinrggulatory regime in order to
meet European technical standards for motor vehicle

The chapter designed to address regulatory coopersiands out for creating, for the
first time, a formal mechanism aiming to facilitgtent initiatives between Canadian

>” EUROPEAN COMMISSIONNote for the attention of the Trade Policy Committe: CETA
Consolidated text. Brussels, 5 August 2014.

8 Technical Summary of Final Negotiated OutcomesCanada-EU Comprehensive Economic and
Trade Agreement. Available at: < http://www.actitapgc.ca/sites/default/files/pdfs/ceta-
technicalsummary.pdf>.



and EU regulatory authorities. In the field of n@and{f barriers, there are procedures
through which technical regulations from both peEstimay be requested to be
considered as equivalent. In the same way, a pybtatt provide for the acceptance by
Canada and the EU of conformity assessment teslisesnd product certification by

recognized bodies in the other party.

The investment chapter contains provisions on gxpaton (direct and indirect) and
provides for a detailed investor-state disputelesatnt mechanism. CETA’s services
chapter guarantees great market access, laboutitndinicluding mutual recognition
of professional qualifications) and commitmentsarelgng temporary entry.

Some provisions related to intellectual propers/capyright provisions, trademark and
industrial design, only enforces compliance witternational conventions on the topic
and do not expand the terms of protection alreadyiged. On the contrary,
geographical indications have detailed provisiofwlowing the European policy
agenda already established in other agreements.

VIl.4. TTIP and TPP negotiations

Within the proliferation of APCs, two initiativesasid out among the agreements under
negotiation: the Trans-Pacific Partnership — TPRJ #e Transatlantic Trade and
Investment Partnership - TTIP. The TPP is an itNvgalaunched by the US to ensure
access to markets in the Pacific region and toasor€hina's influence in the region.
Currently negotiating are Australia, Brunei, CanaGaile, Singapore, USA, Japan,
Malaysia, Mexico, New Zealand, Peru and Vietnaneagrent. Negotiations of TTIP,
on the other hand, seek an agreement in the Atlaegion, between the U.S. and the
EU, aiming to lay the basis of trade rules forc¢herent century.

Called mega-deals, because they cover a substpatiabf international trade, they aim
to promote a substantial reduction of tariffs amah-tariff barriers, in addition to
establishing the regulatory framework for the ndwntes of contemporary trade as
investment, competition, environment and climateygte standards and, especially,
regulatory coherence, perhaps the most important pbthe whole initiative.

E-commerce, digital media trade, regulatory cohegerstate enterprises, small and
medium enterprises, global value chains, amongrstree brand new themes that
should be addressed by those agreenténts.

TPP

Since the launch of TPP negotiations, twenty forreahds of negotiations were held
until August 2014. Once negotiations have a higmimer of participants with different
levels of economic development and diverse inteygstiching a consensus is no easy
task.

* FERGUSSON, |.; COOPER, W.; JURENAS, R.; WILLIAMB,, The Trans-Pacific Partnership
Negotiations and Issues for Congres€ongressional Research Service Report for Congrass 2013,
p. 47-48 e AKHTAR, S. JONES, VRroposed Transatlantic Trade and Investment Partneship
(TTIP): In Brief. Congressional Research Service, July 2013



According to what has been published until now, Td&feks to address issues that
promote comprehensive market access, the develdpofeproduction and supply
chains among TPP members, and regulatory coheteraggh the elimination of tariff,
quotas and non-tariff barriers and the regulatibhetecommunications, e-commerce,
textiles, services (including financial serviceslistoms, rules of origin, government
procurement, environment, trade capacity buildingyvestments, competition,
intellectual property, labour standards, and stataed enterprises.

One of the group’s major concerns is the negotiatior the achievement of regulatory
coherence among the parties. This aspect will gurehefit its parts but, at the same
time, will create an uncertain scenario for allesttrade partners, because, due to their
size, they will establish a new system of rulesppbly in conflict with WTO because it
will discriminate parts-in from parts-out of the RT

The Intellectual Property Rights and the Environtaknhapters of the TPP that have
been leaked to the public reveal the path takenstage of the negotiations as well as
some points of disagreement between the parties.

Some of the provisions relating to the enforcenwnpatents and copyrights provide
intellectual property restraints beyond those setthe KORUS agreement. As an
example, terms of protection for copyright and tedarights on the basis of the life of a
natural person shall be not less than the lifdhefauthor and 70 years after the author’s
death (although Mexico proposes 100 years). Whesidered on a basis other than the
life of a natural person, the US proposes 95 yelliesxico proposes 75 years; and
Australia, Peru, Singapore and Chile propose 7@syeam the end of the calendar year
of the first authorized publication of the work rfsemance, or phonogram. Failing such
authorized publication within 25 years (accordiogtie US) or 50 years (according to
Australia, Peru, Singapore and Chile) from the tooeaof the work, performance, or
phonogram, the protection should be extended sttlegan 120 years (according to the
US) or 70 years (according to Australia, Peru, age and Chile) from the end of the
calendar year of the creation of the work, perforoga or phonogram.

The environmental chapter mostly reflects the wag S addresses environmental
issues and climate change challenges in its PTAse\element of this chapter is the
commitment by the parties to adopt and implemewsland regulations to fulfil their
obligations under Multilateral Environmental Agreemis (MEAS) already in force. The
chapter also contains provisions on environmentaldg and services and encourages
the adoption of voluntary mechanisms to enhanceir@mwmental performance.
Furthermore, provides a detailed dispute resolunechanism regarding environmental
issues.

Regarding investments, there is much controversgosoding the issue of investor-
State dispute settlement (ISDS) sysf@n the one hand, the US shows no flexibility
on the topic, since this clause already existsleroPTAs in which they are part and it
is unlikely they are going to deviate from the mpoints in its previous PTAs. On the
other hand, the other parties tend not to agrel this clause as it could mean great
juridical instability within its territories, since is natural that investors will choose to

%0 TPP State of Play after Salt Lake City 19-24 November 2013 Round of Negotiations. Adéaat: <
https://wikileaks.org/IMG/pdf/tpp-salt-lake-extraefpdf>.



take up cases in the international tribunal whieetr tchances of success and the payout
are higher than in local courts.

The deal does not have a deadline to be closedt andf great importance to continue
to observe its developments in order to identifys#e/e issues that may arise during
negotiations of a possible preferential trade agesd between Brazil and US.

TTIP

The conclusion of an agreement of major proportisnsh as TTIP may cause a
significant transformation not only for the partiesolved in the negotiations, but for
all partners that have trade relations with thesentries. This is because the TTIP aims
to be a new generation trade agreement, one thaesnaway from the traditional
mutual elimination of tariffs in order to addresgulatory barriers that are not fully
encompassed at the multilateral level.

Both parties deem regulatory diversion may affeedeé by creating unnecessary
barriers, unnecessary expenses and unnecessaigatiopl of rule$! The search for
regulatory compatibility among US and EU aims tméprdown additional costs, while
achieving the levels of health, safety, consumasplir, and environmental protection
that each side believes appropriate. It is worttingathat this regulatory convergence
may comprise the entire range of new themes basqatinciples of equivalence and
mutual recognition, but third countries not invalve the negotiations, as Brazil, may
find themselves excluded from the rule making arddd to prove compliance.

Discussions over the content of TTIP provisionssdilerecent and the details have not
yet been published. Nonetheless, according to thhedean Commission paper on the
State of Play of TTIP negotiatiolsit is possible to infer that regulatory cohereixa
major topic, as well as technical barriers regaydsiome specific sectors as textiles,
chemicals, pharmaceuticals, cosmetics, medicalcdsyimotor vehicles, information
and communication technologies, engineering, astiqees.

There are two issues that are sensitive to mangildespartners of the EU and the US.
They are the propositions on intellectual propeidgiits and the provision investments.

To exam the alternatives already available, théovohg tables describe the major
characteristics among the trade agreements analyzélte present paper regarding
provisions on Intellectual Property Rights and ktueent.

®1 EUROPEAN COMMISSION Transatlantic Trade and Investment Partnership The Regulatory
Part. Available at: < http://trade.ec.europa.euitfdocs/2013/july/tradoc_151605.pdf>.

%2 EUROPEAN COMMISSION State of Play of TTIP negotiations ahead of the"5round of the
negotiations 11 July 2014.



Table 24 — Major characteristics of the Agreementsegarding provisions on
Intellectual Property Rights

Copyright and
Related Rights

WTO

General work: no
less tharb0 years
from the end of the
calendar year of
authorized
publication, or,
failing such
authorized
publication within
50 years from the
making of the
work, 50 years
from the end of the
calendar year of
making.

Performers and
producers of
phonograms: shall
last at least until
the end of a period
of 50 years
computed from the

KORUS

Terms of
protection:

(a) on the basis of
the life of a natural
person, the term
shall be not less
than the life of the
author and’0
yearsafter the
author’s death; and
(b) on a basis other
than the life of a
natural person, the
term shall be:

(i) not less tharT0
yearsfrom the end
of the calendar
year of the first
authorized
publication of the
work,
performance, or
phonogram; or

(i) failing such

KOREU

Terms of
protection: shall be
not less than the
life of the author
and70 yearsafter
the author’s death

Broadcasting: no
less tharb0 years
after the first

transmission of a

TTIP®

Intellectual Property
Rights/Geographical

Indications

As regards IPR, the two

sides are currently

engaged in discussions
aiming to define the

architecture of the

chapter and identify
potential topics to be
addressed. The EU has
provided an indication

of the issues it
prioritizes. On Gls,

TPP*
Terms of
protection: (a) on
the basis of the
life of a natural
person, the term
shall be not less
than the life of the
author and’0
yearsafter the
author’s death
(Mexico proposes
100 years;

(b) on a basis
other than the life
of a natural
person, the term
shall be:

(i) not less than:
US propose85
years
AU/PE/SG/CL
propose0 years
MX proposes75
years

from the end of
the calendar year
of the first
authorized
publication of the
work,
performance, or
phonogram; or

Trademarks

end of the calendar authorized broadcast . :
: . s - discussions were held ... . ..
year in which the publication within both th d (ii) failing such
fixation was made 25 yearsfrom the OE. Ot. the EU and US authorized
or the performance creation of the objectives publication within
took place work, US propose25
performance, or years
Broadcasting: at phonogram, not SG/PE/AU/CL
least20 yearsfrom less tharv0 years propose50 years
the end of the from the end of the from the creation
calendar year in calendar year of of the work,
which the the creation of the performance, or
broadcast took work, phonogram, not
place performance, or less than
phonogram. US proposesl20
years
AU/PE/SGICL70
yearsfrom the
end of the
calendar year of
the creation of the
work,
performance, or
phonogram.
. Term of There is no
Term of protection: . .
no less tharf phrotectlon. no less extension from the .
years; the thanl0 years TRIPs 7 years Term o

registration of a
trademark shall be
renewable
indefinitely.

Includes detailed
provisions for the
creation of an
efficient and

Includes
provisions for the
creation of an
efficient and

protection: no lesg
than10 years

8 According to the paper published by the Europeam@ission on the State of Play of TTIP negotiatiahead of the'6round of
negotiations. July 2014.

6 According to the negotiating positions on Intefiled Property released by Wikileaks in November201



transparent
trademark
registration
process,
comprising
electronic
applications,
refusals of
protection to be
written and
reasoned, and the
opportunity for
interested parties
to contest
decisions.

Trademark
protection is also
used to cover

transparent
trademark
registration
process,
comprising
electronic
applications,
refusals of
protection to be
written and
reasoned, and the
opportunity for
interested parties
to contest
decisions

Geographic
Indications
Requirement of
'reciprocal’ or Provisions to
'mutual’ recognize and
_ Special provision protection for Gls protect '
Geographical f . Geographical
9 or wines and e A
Indication spirits Specific Indications
P geographical
indications for A list of Gl may
wines, aromatized be included.
wines and spirits
Appropriate Appropriate
procedure for the procedure for the
. settlement of settlement of

Domain : . ) )
disputes in order to disputes in order

names on the _

Internet address the to address the
problem of problem of
trademark cyber- trademark cyber-
piracy piracy

Industrial Protection for at Protection for at Prowspn on the

. protection to
Designs least10 years leastl15 years : . .
industrial design
Term of protection:  Plants and animals
20 years from the  other than micro-
filing date organisms, and The Parties shall
] essentially extend patent life
Article 27(2) biological for up to 5 years,
Members may processes for the  on application, to
exclude from production of compensate for US: General
patentability plants or animals  protection lost Provisions
inventions, the other than non- during approval relating to
prevention within  biological and procedures, such Pharmaceutical
their territory of the - microbiological as for new Products and
commercial processes are not pharmaceutical Agricultural
exploitation of excluded from products. Chemical
which is necessary patenteability. Products
to prpteciordre_ ) Provision for data
Patents publicor morality,  Article 6(a) L
including to protect compensation for exclusivity: at
human. animal or unregsonable least5 yearsfor
L harmaceuticals ;
plant life or health  delays that occur gnd at loast0 The Parties
or to avoid serious  in granting the yearsfor new recognise the
prejudice to the patent (more than  pjant importance of the
environment, 4 years in . Declaration on
provided that such  registration). ) the TRIPS
exclusion is not The Parties Agreement and
recognise the Public Health

made merely
because the
exploitation is
prohibited by their
law

Article 27(3):
Members may also

Special measures
related to certain
regulated products
(Article 18.9):
pharmaceuticals
and agricultural
chemical products:
period of

importance of the
Declaration on the
TRIPS Agreement
and Public Health




exclude from
patentability:

(a) diagnostic,
therapeutic and
surgical methods
for the treatment of
humans or animals;
(b) plants and
animals other than
micro-organisms,
and essentially
biological
processes for the
production of
plants or animals
other than non-
biological and
microbiological
processes.
However,
Members shall
provide for the
protection of plant
varieties either by
patents or by an
effective sui
generis system or
by any
combination
thereof. The
provisions of this
subparagraph shall
be reviewed four
years after the date
of entry into force
of the WTO
Agreement.

Compulsory
licensing of
pharmaceuticals:
Compulsory
licensing is when a
government allows
someone else to
produce the
patented product or
process without the
consent of the
patent owner. It is
one of the
flexibilities on
patent protection
included in the
WTO’s agreement
on intellectual
property. What has
changed is a
provision that used
to say that
compulsory
licences must be
granted mainly to
supply the
domestic market
(paragraph (f) of
Article 31). The
2001 Doha
Ministerial
Conference
decided that this
should be changed
so that countries
unable to
manufacture the

protection of5
yearsfor
undisclosed data
concerning
pharmaceutical
products and0
yearsfor
agricultural
chemicals.

Prohibits the
registration of any
pharmaceutical
product that uses
clinical data from
a protected
supplier for3
years or5 years
for other data, and
10 yearsfor new
agricultural
chemicals.

The Parties
recognise the
importance of the
Declaration on the
TRIPS Agreement
and Public Health




pharmaceuticals
could obtain
cheaper copies
elsewhere if
necessary.

OBS: both the EU
and the US
announced that
they will not use
the compulsory
licence mechanism
to import.

Genetic and
Traditional
Knowledge
and Folklore

The Parties shall
provide for the
protection of plant
varieties.

Also, they shall
respect, preserve
and maintain
knowledge,
innovations and
practices of
indigenous and
local communities
embodying
traditional
lifestyles relevant
for the
conservation and
sustainable use of
biological
diversity and
promote their
wider application
with the
involvement and
approval of the
holders of such
knowledge,
innovations and
practices and
encourage the
equitable sharing
of the benefits
arising from the
utilisation of such
knowledge,
innovations and
practices.

Provisions on
Traditional
Knowledge,
Traditional
Cultural
Expressions and
Genetic
Resources

Term of protection:
no less thaii0
yearscounted from
the date of filing an
application for
registration or from
the first
commercial
exploitation
wherever in the
World it occurs.

Layout-
Designs of
Integrated
Circuits

Protection of
Undisclosed
Information

Provisions related
to the protection
of undisclosed
data

Protection of
Encrypted
program-
carrying
satellite and
cable signals

Each Party shall
make it a criminal
offense:

(a) to manufacture, _

assemble, modify,
import, export,
sell, lease, or




otherwise
distribute a
tangible or
intangible device
or system,
knowing or having
reason to know
that the device or
system is primarily
of assistance in
decoding an
encrypted
program-carrying
satellite or cable
signal without the
authorization of
the lawful
distributor of such
signal; and

(b) willfully to
receive and make
use of, or further
distribute, a
program-carrying
signal that
originated as an
encrypted satellite
or cable signal
knowing that it has
been decoded
without the
authorization of
the lawful
distributor of the
signal, or if the
signal has been
decoded with the
authorization of
the lawful
distributor of the
signal, willfully to
further distribute
the signal for
purposes of
commercial
advantage
knowing that the
signal originated
as an encrypted
program-carrying
signal and that
such further
distribution is
without the
authorization of
the lawful signal
distributor.

Control of
Anti-
Competitive
Practices in
Contractual
Licences




Table 25 — Major characteristics of the Agreementsegarding provisions on

Investments
WTO KORUS KOREU TTIP TPP
Protection to foreign
investors based on the
principle of national
treatment;
Exceptions to the
principle of national
treatment must be
listed in annexes to Investment
There is no the agreement; rotection
specific Application of the gnsurin r;on-
multilateral MFN principle to f discri g N )
investment foreign investors; Guaraqtees 0 Iscrimination;
agreement under It must be ensured for gr(;[ii(;ttlon g;}'ggpdug}
the WTO foreign investments 9 . .
e expropriation; treatment;
Framework. the application of Free transfer of  Rules on
The only relevant minimum standards . S
. . . . funds; expropriation;
issue treated in theinternationally agreed, Fair and Prohibitions on
TRIMS is the such as fair and . o
L . . . equitable specified trade
prohibition of equitable treatment;  There is no . ' )
Investment - SO . treatment; distortive
certain investment Setting limits on investment .
and Related S ' Level of playing  performance
: measures that maygovernment provisions in the . . . .
Rights o field for investing requirements;
have trade- expropriation of KOREU. companies: Investor-state
restrictive and investments covered Invegtment, disoute settlement
distorting effects by the agreement; rotection: suk?'ect o
on trade in goods; Free transfer of p ! |
and GATS financial capital Investor-state safeguards to
includes pertaining to dispute protect rights of
. . ! settlement; countries to
investment in the investments of both Safequards and  reaulate in oublic
definition of mode parties covered by the i ht%o requlate intgerest P
3 of service suppl agreement; 9 9 ' )
Prohibition of
performance
requirements to
investments from the
other party;
Establishing
procedures for
resolving investor-
State disputes.
Conclusion

The EU and the US follow two different models foeir preferential agreements. The
EU is more flexible in terms of the tariff reductiqorogram, positive list for the

liberalization of services and intellectual progeanghts. However, there is a mounting
pressure from consumers to negotiate precautiqrangiples for TBT and SPS, private

stands, climate change and to enforce labor steadar

The US follows a more rigid model based on NAFTAhniess flexibility for tariff

reductions, negative list for services, extendegtitd for intellectual property and new
rules for climate change, labor and investmentduding the clause on investor-state
dispute mechanism.

% According to the paper published by the World Eroit Forum on Mega-regional Trade Agreements: gehaggers or costly
distractions for the World Trading System? July£201



It will depend on Brazil and the ability of its diggnacy to achieve a successful
agreement balancing gains and costs for the cauntry

ANNEX'|

Brazil — Main products exported and imported to andfrom the EU and the US

Brazil: Main products Exported to the EU (Jan-Aug 2014
NCM Description Part. Var.
12019000 Soya beans, whether or not broken; other. 9.83% | 25.33%
23040090 Oil-cake and other solid residues, wheatherot ground or in the 9.56% | 0.54%
form of pellets, resulting from the extraction ofyabean oil.
09011110 Coffee, not roasted, not decaffeinateair{ir 6.83% 21.09%
26011100 Iron ores and concentrates, other thastaddron pyrites, nont 6.76% | -32.81%
agglomerated.
47032900 Chemical wood pulp, soda or sulphatey ¢tz dissolving grade; 4.87% 1.68%
semi-bleached or bleached; non-coniferous.

Brazil: Main products Imported from the EU (Jan-Aug 2014)
NCM Description Part. Var.
27101259 Light oils and preparations; gasoline ¢pkéor aviation) 3.23% | 49.96%
87032310 Motor cars and other motor vehicles ppmity designed for the 2.44% 1.47%
transport of persons; cylinder capacity 1500<CM33GEB six

passengers.
27111100 Liquefied Natural Gas 1.44% | 29.74%
38089299 Fungicides; other. 1.35% | 35.36%
87082999 Parts and accessories of the motor vehdfldveadings 87.01 t101.15% | -16.13%

87.05; other.

Brazil: Main products Exported to the US (Jan-Aug D14

NCM Description Part. Var.
27090010 Crude petroleum oils and oils. 12.79% %.89

72071200 Semi-finished products of iron or nonyakteel; less than 0.25%5.10% | 15.31%
of carbon; other, of rectangular (other than squenrass-section.
84119100 Turbo-jets and turbo propellers; parts. 86% | 173.53%
09011110 Coffee, not roasted, not decaffeinateair{jr 4.43% | 30.75%
47032900 Chemical wood pulp, soda or sulphatey ¢ki@n dissolving gradg; 3.56% | 0.07%

semi-bleached or bleached; non-coniferous.

Brazil: Main products Imported from the US (Jan-Aug 2014)

NCM Description Part. Var.

27101921 “Gasoleo” (Diesel) 8.77% | 25.25%

84119100 Turbo-jets and turbo propellers; parts. 11% | 36.63%

27111290 Liquefied propane; other. 3.55% | 74.17%

10019900 Durum wheat; other. 2.63% | 28.09%

27011200 Coal, whether or not pulverized, but mgfi@merated; bituminous 2.22% | -22.32%
coal.

Source: MDIC/SECEX. Elaborated by CGTI.
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